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INTRODUCTION

This Petition arises from an order denying Petitioner Hamis Himes'

motion for discovery of evidence of selective prosecution arising from the

exercise of his First Amendment rights on behalf of conservative Christian

causes. While this Court has reviewed numerous rulings on the merits of

selective prosecution claims, entitlement to discovery supporting such

claims presents a constitutional issue of first impression in Montana.

Defendants seeking selective-prosecution discovery must offer "some

evidence tending to show the existence of the essential elements of the

defense, discriminatory effect and discriminatory intent." (Jnited States v.

Armstrong,517 U.S. 456,468 (1996). Himes' motion is supportedby, inter

alia, detailed testimony from two witnesses employed by the Auditor's

Office (the prosecuting agency in this case) when Himes was charged who

observed the Office's bias against conservative Christians. One of those

witnesses served as a prosecutor from 2000 until early this year.

The court's role in evaluating an Armstrong discovery motion is

simply to determine the legal sufficiency of the defendant's evidence.

United States v. Olvis,97 F .3d 739,743 (4th Cir.1996). The District Court

erred by instead weighing the deposition testimony of Himes' witnesses

against unsworn statements by the prosecutors. Courls do not weigh



conflicting evidence in evaluating Armstrong discovery motions. Rather,

they do so during subsequent evidentiary hearings on the merits of selective-

prosecution claims. The District Court also emed in other ways described

below.

This case satisfies the requirements for supervisory control. Mont.

App. P. Rule l4(3). Himes therefore requests relief prior to commencement

of trial on September 16, 2013.

STATEMENT OF FACTS

Lynne Egan has served as the Deputy Securities Commissioner for the

Auditor's Office ("Office") since June 2006 and is "second under

[Commissioner] Monica Lindeen" with regard to securities. (Ex . F,94,96.)

She has both charging and declination authority. (1d.,144-45,188 ("Lynne

would be the determiner of what matter would actually become an

investigation"); id.,2l2 (Egan is "the real gatekeeper on cases going forward

or not going forward"); id.,225.)

Egan bases charging decisions on emotions and if "she's upset r,vith

somebody or not upset with somebody, that sort of determined how things

went." (Ex. F, 152.) Christians make her physically agitated. (1d.,160.)

She makes "lots of negative comments about Christians in general:' ((d.,



154; see also id.,199-200 ("I've cited three or four [anti-Christian remarks]

to you but there's been a dozen since I worked there.")) She tells employees

that Boy Scouts are "Nazis" because of their affiliation with churches, (1d.,

114,757), and the church is a "negative influence on things." (1d. 196.) She

ridicules church members in court, (id.,179,) and once referred to a federal

prosecutor as "such a smart guy. I don't know where he gets, you know,

caught up in this Christian stuff." (1d.,156.)

Egan told an employee last year that Lindeen had received a

"Christmas present" when Derek Skees announced his candidacy for her

office. (Ex. F, 194.) When the employee asked her who Skees was, she

replied, "he's a right wing nut case." (1d.,195.) When asked why she

thought that, she replied that Skees attends an Assembly of God church.

(1d.) When the employee informed Egan that he, too, attended this church,

she "went back to her computer and acted like I'd left the room." (Id.) Brett

O'Neil, one of the prosecutors in this matter, has also stated repeatedly that

"these right-wing Christians are whack jobs." (Id-,158.)

The Office harasses Christian employees and, as noted by a Human

Resources employee, "Christians weren't treated too well in the office."

(Ex. F, 221.) For example, Egan falsely informed employees that a

Christian employee was having an affair with a former attorney in the



Office. (1d.,l3l-33,205.) She denigrates employees who pray on their own

time, (1d.,207-2CI8,223-24), and subjects Christian employees to

unsolicited, vulgar rants. Ud., 134-35, 228-29.)

Himes has been a conservative Christian activist for over a decade.

(Ex. F, 231.) This activism includes testiSing before the Legislature. (Id.)

Himes' testimony, which includes warnings that God's wrath will be visited

upon those seeking to promote abortion or same-sex marriage, has produced

considerable press coverage, (id., 74-83), as well as critics who describe him

as an'American Taliban." (Ex.E,37, fn.5)

The prosecution knew of Himes' controversial speech prior to

charging him. One of the prosecutors in this matter, Jesse Laslovich,

previously sat on the Senate judiciary committee when Himes testified on at

least seven bills relating to abortion and gay rights and even directed

questions to Himes. (Ex. F, 231.) Additionally, the State's evidence is

replete with references to Himes' activism. (See, e.g.,ExH,342 (describing

Himes' anti-abortion protests)).

Himes did not profit from any of the securities or theft charges

contained in the Amended Information. The State's evidence shows only

that a co-defendant instructed the alleged victim to wire $150,000 to an

acconnt to which Himes had no access. (Ex. F, 278.) The State alleges that
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these funds were transferred to "credit cards in [Himes'] name," and that

Himes "also had his credit cards in his name paid offl'with victim funds.

(Ex. C, 16, 18.) None of its own evidence, however, supports these

allegations. (Ex. E, 40-42.)

During a radio interview after being charged in September 2011,

Himes called Commissioner Lindeen "very pro-gay, very pro-aboftion" and

her case "very weakl'(Ex. F, 279-83.) A month later, the Office amended

the Information to add Count VII, another securities charge. (Ex. B, 7-14.)

The Ravalli SherifPs Department had rejected the allegations underlying

Count WI over ten )tears ago. (Ex D,21.) The Office filed the charge

anyway, along with an affidavit asserling that the underlying instrument was

a "security." (Ex 8,12.) The Office, which specializes in securities

offenses, lacked any evidence that the alleged instmment at issue in Count

VII was in fact a "security" under Montana law. (Ex. I, 483-85.)1

Egan offers pre-filing conferences to suspects to "come-clean" prior

to making charging decisions. (Ex F., 162,237 .) Suspects who avail

themselves of this opportunify usually benefit. (\d.,164-65.) Egan initially

claimed to have attempted to speak with Flimes prior to charges being filed

against him. (Id. 85-86.) Months later, she recanted and admitted that she

t The District Court dismissecl Count VII last year. (Ex.D,21-22.)



never made such an attempt. (Id. 120.)

Prosecutors insisted upoll excluding Himes when defense counsel

interviewed prosecution witnesses. (Ex. F ,239.) They do not similarly

exclude defendants in other cases. Ud.,170.)

Himes has identified four similarly situated suspects who were not

outspoken Christian conservatives and were not prosectrted by the Auditor.

(Ex. E, 43-45; Ex. F 724-26,147-48,152-53,774-76,214-16). Himes has

requested, inter alia, discovery to identifu other similarly situated suspects

receiving favorable treatment in order to determine if they engage in First

Amendment activism similar to his. (Ex. F, 68-70.) If none of them does,

this would significantly bolster Himes' arguments during a hearing on the

merits. The State refuses to provide unredacted files containing this

information despite Himes' off'er of a protective order . (1d.,71-73)

ISSUE PRESENTED

Does the some-evidence test established by United States v.

Arntstrong,5lT U.S. 456 (1996), for discovery of selective-prosecution

evidence permit the District Court to weigh sworn testimony of defense

witnesses against unsworn statements by prosecutors or is its task simply to

determine the legal adequacy of the defendant's evidence ?
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ARGUMENT

SUPERVISORY CONTROL IS APPROPRIATE BECAUSE
HIMES MEETS THE REQUIREMENTS OF RULE I4(3)

A. A Post-Trial Appeal is Inadecluate Because Victims of Selective
Prosecution Are Entitled to Avoid Trial Altoeether

While a post-conviction appeal is usually an adequate remedy for trial

errors, this Court has held that issues as to whether a criminal trial should

occur at all satisfy the "urgency" requirement in Rule 14(3). Booth v.

Montana Twenty-First Judicial Dist. Court, 7998 MT 344,116,292 Mont.

371, 972 P .2d 325 (writ issued because double jeopardy issue potentially

involved a defendant's "entitlement to avoid the prosecution altogether");

Miller v. Montana Eighteenth Judicial Dist. Court,2007 MT 149, 337 Mont.

488,162P.3d 121 (writ issued because prosecution failed to timely file

death penalty notice, thereby resulting in det-endants potentially "being

subjected to prosecutions as capital defendants, nohvithstanding their

entitlement to avoid being prosecuted as such altogether").

A selectivegrosecution claim is analogous to those tn Booth and

Miller because it "is not a defense on the merits to the criminal charge itself,

but an independent assertion that the prosecutor has brought the charge for

reasons forbidden by the Constitution." Armstrong,517 U.S. at 464. Such

claims allege a "defect in the institution of the prosecution" that should be



"raised prior to trial." United States v. Edwards, 188 F.3d230,237 (Ath

Cir.1999). Selective prosecution, if proven, warrants dismissal. State v.

Stanlco,1998 MT 323,1[1[ 49-52,292Mont.214,974P.2d 1139 (claim of

selective prosecutioll was evaluated as a motion to dismiss by the district

court and subject to plenary review on appeal), overruled on other grounds

in State v. Ariegwe,2A07 MT 204,n72,338 Mont.442,167 P.3d 815; see

also United States v. Jones,159F.2d969,978 n.8 (6th Cir.1998) (reversal of

trial court's denial of discovery "gives Jones the opporlunity to move to

dismiss the indictment following discovery"). A post-conviction appeal is

thus inadequate because, like the defendants in Booth and Miller, Himes

may be "entitle[d] to avoid the prosecution altogether" if he obtains relief

from this Court. Booth,\ 6,

That Himes is seeking supervisory control over an order regarding

selective-prosecution discovery rather than one on the merits is of no

moment. Becanse "the amourrt of evidence needed to support a selective

prosecution claim on the rnerits is greater than that which justifies discovery,

it follows that, when ... discovery [is] not warranted, [a] defendant's merits

claim must also fail." United States v. Alameh,34l F.3d 167, 175 (2d

Cir.2003). Given the District Court's many errors during the Arrnstrong



hearing, asking it to now rule on the merits prior to seeking relief fiom this

Court would be a futile and unnecessary act. $ 1-3-223, MCA.

B Whether Himes Satisfies lrrnsrrozg's "Some
Evidence" Test is an Issue of Law

Himes' petition satisfies the requirement in Rule l4(3) that the case

involve a "purely legal question":

When we review a district court's discovery order in
support of a selective-prosecution claim, we are
determining the legal adequacy of the evidence. We
review the legal adequacy of evidence de novo.

United States v. James,257 F.3dat7778, quoting Olvis,97 F.3dat743;

United States v. Hedaithy,392 F.3d 589, 6A6-607 (3d Cir.2004) (reviewing

discovery order for abuse of discretion but noting that abuse results from "an

errant conclusion of law" and o'we may independently review whether [the

defendant] was entitled to discovery" because the appellate record contained

all relevant documents submitted to the trial court). The documentary

evidence Himes presented to the District Court is contained in exhibits to

this Petition. The issue of legal adequacy under Arntstrong ',s some-evidence

test is therefore appropriate for review by this Court.

9



C. Himes Meets Both Rule i4(3)(p) and 14(3Xb)

The remaining requirement of Rule 14(3) is satisfied if the District

Court is proceeding under a mistake of law and causing a gross injustice, or

a constitutional issue of statewide importance is involved. Himes can meet

either of these tests.

1. The District Court is Acting Under a Mistake of Law and
Cattsing a Gross Injustice

The District Court erred by failing to limit its analysis of Himes'

Armstrong motion to the legal adequacy of his evidence and instead weighed

his witnesses' sworn statements against unsworn statements by prosecutors.

This error is causing a gross injustice by depriving Himes of discovery that

would bolster his claim of selective prosecution.

2. Access to Selectitte-Prosectfiion Discovery is a
Constifi,rtional Isstte of Statewide Intportance

A defendant's right to discovery of selective-prosecution evidence

arises from the Fourteenth Amendment's guarantee of equal protection.

Armstrong,517 U.S. at 4642. This constitutional issue has statewide

2 Armstroreg involved a fbderal prosecution, thereby implicating the eqr-ral

protection component of the Due Process Clause of the Fifth Amendment.

10



importance and is a subject courls describe as "a murky corner of equal

protection law"3 involving a "protean standard."4 An opinion from this

Court will guide Montana's bench and bar on an issue likely to reoccur.

II HIMES HAS PRODUCED SIGNIFICANT EVIDENCE OF
DISCRIMINATORY INITENT

Though broad, prosecutorial discretion "is subject to constitutional

constraints." Arntstrong, 517 U.S. at 464. The guarantee of equal protection

prohibits charging decisions "based on an unjustifiable standard such as

race, religion, or other arbitrary classification." Id. Arbitrary classifications

can arise from defendants exercising their First Amendment rights. State v.

Mal don a d o, 17 6 Mont. 322, 329, 57 8 P .2d 29 6 (197 8).

Discovery motions for selective-prosecution evidence require a lesser

showing than disrnissal motions. Obtaining a dismissal of charges based on

selective prosecution requires "clear evidence" of an equal protection

violation. Arntstrong,517 U.S. at 464. Obtaining discoyeryt for a selective

prosecution claim, however, requires defendants to produce only "some

evidence" of discrimination. Id. at 468. Thus, "fa]lthough the'some

= Zahra v. Town of Smithfielcl, 48 F.3d 674, 683 (2dCir. 1995).

n United States tt. Lewis,s17 F.3d 20,25 (1st Cir.2008).
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evidence' standard is rigorous, it is still relatively light, because obviously, a

defendant need not prove his case in order to justi$r discovery on an issue."

United States v. Thorpe,471F.3d 652,657 (6thCir.2006), quoting Jones,

159 F.3d at 9781,see also Jarues, 257 F.3d at 1178 ("[i]n light of

Armstrong 's seemingly less stringent 'some evidence tending to show'

standard, the defendants need not establish a prima facie case of selective

prosecution to obtain discovery on these issues").

Analyses of selective prosecution claims "draw on ordinary equal

protection standards." Arntstrong,5lT U.S. at 465. Accordingly, this Court

may consider both Himes' evidence as well as "the reasonable inferences

arising therefrorn." People v. Superior Court (Baez),79 Cal.App.4th 1177,

1 1e6 (2000).

Evidence of discriminatory intent in Himes' case greatly exceeds

Armstrong s some-evidence standard, e.g., the habitual use of anti-Christian

epithets by the prosecution, the denial of a pre-filing conference offered to

other similarly situated suspects, the addition of Count VII, a time-barred

charge lacking any probable cause in retaliation for Himes'criticism of

Lindeen, the State's false assertion that Himes profited from the remaining

six charges, and his exclusion from witness interviews. Such evidence in

discrirnination cases is extraordinary because most "violators have learned

12



not to leave the proverbial 'smoking gun' behind." Aruan v. Cort Furniture

Rental Corp., 85 F.3d 7074,1082 (3d Cir.1996).

The District Court seemed to acknowledge bigotry within the Office:

I would suppose that you, Mr. Laslovich, and you, Mr. O'Neil,
have already had some discussions in your offrce about the
complications which ensue when people who are bigots, if there
are any, run off their mouths unnecessarily and improperly and
how much they complicate the task that prosecutors might have
in this kind of case.

(Ex. J, 530.) The court erred, however, regarding the implications of this

bigotry. Himes' witnesses -- one was a prosecutor for 13 years -- described

in detail Egan's control over the charging of suspects. (Ex. F,744-45; id.

188 ("Lynne would be the determiner of what matter would actually become

an investigation"); id.,212 (Egan is "the real gatekeeper on cases going

forward or not going forward")). They also described the reasons for her

influence, including her position in the office, (id., 145), her knowledge of

securities law (id.,225), the inexperience of the Office's prosecutors, (id.,

146), her ability to prepare documents for court, (id.,220), and her work on

behalf of Lindeen's and Laslovich's campaigns. ((d.,201-202.) They also

detailed several instances of similarly situated suspects who, on Egan's

authority, were not charged. (\d., 147 -48, 174-76.)

Prosecutors responcled cluring the District Court's Arrrtstrorire hearing

with unsworn statements that they, not Egan, make charging decisions. (Ex.

13



J, 511-12). Rather than evaluate the legal adequacy under Armstrong of

Himes' evidence, the District Court disregarded it. (1d.,530 ("There simply

is no connection between [Egan's] statements and these two gentlemen's

determination to prosecute"). The District Court then added the following:

And I need to tell you directly, Mr. Monforton, an argument
that Ms Egan, some person who is not the prosecutor, has

been able to make a determination about which cases are
going to go forward and which are not going to go forward
simply is not persuasive.

(1d.,530.) Egan's control over charging and declination decisions, however,

is not merely a defense "argument"; it is the sworn testimony of two of the

Office's employees, including a prosecutor with over a decade of

experience.

Armstrong requires only that defendants present legally adequate

evidence in order to obtain selective-prosecution discovery. See, e.try.,

United States v. Bass,536 U.S. 862, 863 (2002) (defendants seeking

selective prosecution discovery "must sltow some evidence" of

discrimination); id. at 864 (Armstrong motion properly denied "because

respondent failed to stbruit relevant evidence"); Jones,159 F.3d at977

(defendant "has s et .for th'some evidence' warranting discove ry"); Unite d

State s v. D i Stefano, 129 F. Supp.2d 3 42, 3 48 (S.D.N.Y. 200 1 ) (defendant's

"burden to obtain discovery" is to *&l_some evidence tending to show"

14



discrimination); Llnited States v. Drake,934 F.Supp.953,964 (N.D.Ill. 1996)

(defendants must "introduce some evidence" of discrimination). Defendants

who do so are entitled to discovery to prepare for an evidentiary hearing on

the merits where the District Court, after hearing live witnesses from both

sides who are sworn and subject to cross examination, can properly weigh

evidence and make credibility determinations. 5

The District Court's reasoning in this case effectively requires

defendants raising selective-prosecution claims to prevail in two evidentiary

hearings, one to determine whether discovery is warranted and a second to

determine the merits of the claim. Nothing in Armstrorzg requires this.

The District Court compounded its error by refusing to consider other

evidence of discriminatory intent, starting with the anti-Christian animus of

Prosecutor Brett O'Neil, one of the prosecutors assigned to this matter. (Ex.

F , 194.) It also refused to consider Egan's denial of a pre-filing conference

to Himes afforded other suspects. (Ex. J, 523 ("You're talking about what

s The District Court also appears to have assumed that selective
prosecution cannot arise from actions by anyone other than prosecutors.
(Ex. J, 522 ('Now, I haven't heard anything that indicates that Ms Egan is
entitled to prosecute anybody")). This assumption is erroneous. See e.g.,
Jones, 159 F.3d at97B (selective prosecution discovery permitted based
upon evidence of discriminatory actions by police); Murgia v. Municipal
Conrt, 15 Cal.3d 286,301 (1975) (same).

15



Ms Egan can prevent, but that's not the issue here"). Nor was the District

Court willing to consider Egan's earlier, false claim that she extended such

an offer to Himes. (Id. 529 (Egan's "inconsistent statements do not, in and

of themselves, demonstrate any kind of connection to unjustifiable

classification")). Her contradictions on this and other issues, however, are

highly probative. Cf, Reeves v. Sanderson Plumbing Products, Lnc.,530

U.S. 133, 147 (2000) ("the trier of fact can reasonably infer from the falsity

of the explanation that the employer is dissembling to cover up a

discriminatory purpose").

The District Court also refused to consider prosecutors' suspicious

filing of Count VII. (Ex. J, 498 ("I don't think there's going to be any

benefit in arguing about a count filed without probable cause to support an

argument of selective prosecution")). There was not a shred of evidence that

this time-barred, 11-year old securities charge -- which had been rejected by

Ravalli authorities a decade ago -- involved a "security." This filing,

occurring shortly after Himes' public denunciation of Commissioner

Lindeen, provides clear evidence of First Amendment retaliation.

The District Court also refused to consider that prosecutors insisted

upon excluding Himes when counsel interviewed prosecution witnesses.

(Ex. F, 239.) Prosecutors do not similarly exclude defendants in other cases.

l6



([d., fia.)

The District Court erroneously denied Himes' Arntstrong motion by

(1) weighing key portions of his evidence against prosecution evidence at a

time when no such weighing is permitted and (2) refusing to even consider

his other evidence. Supervisory control is therefore appropriate and

necessary.

III HIMES I{AS PRODUCED SIGNIFICANT EVIDENCE OF
DISCRIMINATORY EFFECT

Himes can satisfy Armstrong s discriminatory-effect prong "by

identifying a similarly situated individual" who could have been charged,

but was not. James,257 F.3d at 1179. The District Court did not rule on

this issue.

Himes' witnesses presented detailed evidence of four similarly

situated suspects who are not outspoken Christians and were not prosecuted.

(Ex. E, 43-45; Ex. F 124-26,147-48,152-53,174-76,214-16). One was Bill

Nooney, who allegedly defrauded investors out of $1 million. (Ex.F,174-

75,F,x.I, 487-88.) Though unwilling to meet with Himes, Egan met

Nlooney several times. (Ex. F, 126.) And though the State offers an

unsupported assertion that it is still investigating Nooney, (Ex. G, 314), one

of his victims responded with a sworn statement that Egan told the victim

t7



nearlytwo years ago that she had ciosed the investigation. (Ex. I, 486-87.)

The State's conclusory, unsworn assertions regarding alleged differences

between Himes and Nooney, (Ex G, 316), are likewise unpersuasive.

Nick Cladis also could have been criminally charged for defrauding

investors, but was not. (Ex F., 147-48.) Though unwilling to meet Himes,

Egan met with Cladis, whose sobbing dissuaded Egan from prosecuting him

despite his $4 million net worth . (1d., 147, 152.)

The State downplays Cladis' case because he is o'a very active

Christian." (Ex. G, 315.) Nothing indicates, however, that Cladis engaged

in any controversial First Amendment speech as Himes did, or that Egan

even knew of his beliefs when she rejected the case for criminal filing. As

with Nooney, the State offers conclusory, unsworn assertions regarding

alleged differences between Himes and Cladis that are unpersuasive. (Ex G,

316.)

The State also contends that "the FBI didn't think enough existed to

prosecute [Cladis] criminally." (Ex. G, 316.) This argument, besides being

based upon inadmissible hearsay from Cladis, (Ex. G, 313, Ex. H,452,n 5),

is contradicted by the former prosecutor's testimony that, at least under state

law, Cladis could have been prosecuted. (Ex F., 147-48.)

Two other suspects, Daniel Two Feathers and Rick Young, had to be

18



eventually prosecuted by federal authorities because, with Two Feathers,

Egan'Just kind of dropped it and went on her w&!," (Ex. F, 148), while

Young was not "interesting" to her. ([d.,153.)

Prosecutors told the District Court that the State "worked jointly with

the United States Attorney's office to bring those fwo to justice." (Ex J,

510.) Even taking these unsworn assertions at face value, they do not

address why Egan rejected these cases for state prosecution when they were

first brought to her.

Finally, the State contends Himes "did not and cannot provide this

Court with any kind of evidence whatsoever that shows that the prosecutors,

the investigators, or anyone at the Auditor's office did not (or will not)

criminally prosecute Mr. Nooney because he was/is not an 'outspoken

conservative Christian' ." (Ex. G, 315.)6 Besides being a confusing triple

negative, this contention misstates the law. The effect-prong only requires

Himes to "produce some evidence that similarly situated defendants...could

have been prosecuted, but were not. .. ." Arnrstrong, 517 U.S. at 469.

Armstrong does not impose upon Himes the added burden of showing

prosecutors' subjective reason for declining to charge these suspects.

6 The State makes the same argument regarding the other suspects.
(Ex. G, 313-14.)
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Conflicting evidence as to why certain suspects were not prosecuted should

instead be resolved during an evidentiary hearing on the merits.

CONCLUSION

For all of the foregoing reasons, Harris Himes respectfully requests

this Court:

1) Assert supervisory control over this case;

2) Order the State to produce evidence pertaining to suspects who

were investigated but not prosecuted since 2006 when Lynne Egan became

Deputy Securities Commissioner,

DATED: April4, 2013 Respectfully submitted,

Matthew G. Monforlon
Attorney for Petitioner
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CERTIFICATE OF COMPLIANCE

Pursuant to Rule 14(9Xb) of the Montana Rules of Appellate

Procedure, I certiff that this Petition is printed with a proportionately spaced

Times New Roman text typeface of 14 points; is double-spaced except for

footnotes and quoted and indented material; and the word count calculated

by Microsoft Word is exactly 3,995 words, excluding caption page, Table of

Contents, Table of Authorities, Cerlificate of Compliance and Certificate of

Service.

Dated: April 4,20t3 By:
Matthew G. Monforton
Attorney for Petitioner
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and accurate copy of the foregoing

Petition for Writ of Supervisory Control to be mailed to:

Jesse Laslovich
Brett O'Neil
Special Deputy Ravalli County Attorneys
Special Assistant Montana Attorneys General
Office of the Commissioner of Securities & Ins.
Montana State Auditor
840 Helena Ave.
Helena, Montana 59601

The Honorable Loren Tucker
District Court Judge
2 S. Pacific #6
Dillon, Montana 59725

Dated: Aprilfl,2013 By:
Matthew G. Monforlon
Attorney for Petitioner
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I\tfOR.illA'l'loN\'5.

I'IAI{R]S I.II]UES.

I)clcndant

Cornes urrrv.lesse l.-aslovich antl Brcti O'Ncil, Spcctal Dcltuty ltavaiii f'()Lliit)

r\ttorneys, as attrlrucl,s tirr Lhc statu rrl'\,lorrlanu" ltlylttg iit'st oirtattisci Icavc of'(-'tlurt

rcqr-rireclb1,l;11,,,, nntl acutrsu thc {)uibntlrrrl. Il.{l(l(lS Ill\4LlS, o1'havittg cottlttlitlct-l

Iill Iorvrrts ofl'crtsc:s.

cot;N'l'l

I'liut on or aboul N,larch 2()()S in I{avalli Counll'. Nlontatut. tlrc l)el'cntlant ei'lttmitLcil lirc

of{'r":rrse of 'l'l t}i['1. .r ]:l'il,()N\'. it.i violrttti.,rt oi'li.'lrrrrl. ('tl.lt^ .'\tttt ;l-5-(r-10l (2Xc).

Tirc facts cttrtsttttrtirrg tlris ir['li'rrsc ltlc its ioliovvs:

f'hat at tltc Liutc atlti 1:laoc'tttettlttllred ililt^'c ir'itit lite lltlrir()sc 1tl cleprlve (l'S' o1

1lropcrly. thc Dci'crrdant pur'1'losult ol i(rruu'rngl-t. oirtltirtcti oi'c.tr--rlcil l.r'lhrcat <lr iicccllttoli

coltrol gf (.i S.'s propei't1'. lltcl us,:tl. c()l)cuirld(I. rlr lti-:lttttkrtluti tirc llrtll.rct'trl'ktl<rr'r'inu that lhe

)

)

)

)

)

)

)

)

)

d.\
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I pETrrloNER,s EXHrBrr A
I

I

I

L,*,' arr,,,'"rtlrrrr.rri r'r'llr.,,.,lr.'.,-..,.1 ,..",1...i.1,,,,,,,,,1-t -t -.--.:-.. -' (i ,.r '

I 
r.vrr! ,/r \/r/(rur-\, lruuru ucl,l I vtl \J.u\. ()l llls pl-op$r[\/.

I Spccilicall-r'. i)r:lcntlrrtt tlcccivctl Ci.S. into rrrvestinli $ I -i0.00(l in DLrr.atircrnr [3urlclrrrg
I

S),stcrrrs 1i)if S), i'hc :i' l5r).(X)() rvi.rs iicllositcci rnlo ui accoul.)t .st,lej),()\rrrlod h,r,.lunres Ilr.r,ant

ancl his rvi {c 1M,'rnirrch IJcaclr Proilcrtics. i.l-C'). Thcrri)nc-\, rviis irarrsi'c1r"r-xl [i,rr; t]rc ir4,narch

iScaclL ltuuoLlllt ttr thc l)e [L'ttrltutl-. to orcdit carcls rn tlic l)cfbndant's nanlo. arrci 1o titirer plr vccs

'l'lte ttlottcv ltlls ttot llcr'rl r-otunrctl {c, (i S. arril tlespitc tire I)cfcntlant's rcl)r.cscnlatrtrns

.tlrc'r.r,isc. (i.S h.s recct'cri no.*,rrt-.rslrip stirkc rrr l)llS.

I'ttt'sLtatti ttt Nlotli. Ctrrie .'\nrr. | -.1,i-ti--l0l(,1)tbXr). tlrc <rflotrsc i.s pLrnislrablc irv u ljnc

lt()[ to cxcecrl S.i0.()l)tt uir(i 'or.ilrl)ns()t]ntonl ln r.l stittc prrsorr Ior u tcrnt not l9 cxcccd l(i vcar.s

'f'luit ort trt lrbrrui \larcir ]0ON

oflcnsc ol' Ir.{lL.l lli[:'l'O Itl-jCISi'Ett

fr4ont ('<ltic .\l)n I 3rt- il1-",,,- , ,

(.O[JN]'II

tn Ilavirlli c()Lnrtv, il'lorrtrrra" tirc Dcicnrl;rnl corrrrlritctl rirc

,,\S A Sr\1.[SPliliSON. a l:l:l"ON\.. ur r,iola[ror, oi'

'['lrc ilicts (.()ltslttutn]1] lhrs trl'lclrs,: l-rr-c us li;liil.,t.s:

-lhat 
at liltr tlllle lttttl plaee tllctttttrltcri iti.or.t'. tirr'I)o{L'n(liu)t lulc(l ir.s 1sllcs,cr-ri()ll (,! .i

secru'rt1' vyititoLrl bcins rcqistcrc(l v\,ll"h lhc slafc oi'i\4orrrana.

Sl;ccificail,r' tirc I)c{i'ttcltrllt rcPresellleti an rssLrer in e{l"cctrng ()r atlen}ptinr tri cl'i'ccl

salcs ol'sucuritlcs l',v rluccir,inlr o.s.irltr) jlr\/cstlng iris nrorrcy u,ith DItS.

l)ul'sltiri.rr lrr i\,loni Ci"rci,; .{ni:. ts .lt)-ltt_"lft6( l), tlrc oj}crrsr, r.r punislrab)c hr l illre rror

cxcecri S5'0t)tt '111111)l'ttit1.ti'isotttnertt ir: tlrc slatt-' p;rslir llri'ir 1:nl p()t lo c,\uue(l l(j rrr,r..

C.()LrN'I'III

'f ixri r.rn ur ir[.rout \1lrrs]r.l0t)ii rtr llinirlli Count_r.. l\.lorrttnl. tlrc Duicrrrlant ctinrnirtreti thc

oi'i;-'\ii-'t.iiti- 'i() Iil'uls lEIt .\ Sl'('Irlil'l'\'.,r l:lil (]\-\". rn lioiaiiorr of ir,l.rnr (.rrtiu

.l()- i()-t()i( I )

i'hc iircts c(rnsLttutlug tlrrs oilcnsc iu.c as iirlit,u s

li\,i l.Olt l\,1 /\'ll 0N
S'lrII[: v lL\l{ltlS llllill.S

crl'{cnsc

r\rtn. 5l

l'.rpL



PETITIONER'S EXHIBIT A

'I'hat at the tirlc auci placc mcntinnerl above. thc Dcfbnclant clff'erccl an ulu'cgtsterccl

sccurit_i' to (i.S.

Speci{icalll', thc l)clctrdant ofl'erecl G.S. an rurrcstrncut olrportunlty rn DLIS,:r sccurjti,

that ryas not regrstercd rvith the staic o{'Montana

l)ltrsrtittrt to Mont. Oocls A11,.r. $ l0-10-306(l), the ot'fcrr.sc is p1r11isl1n1',1r'l'rv a [inc not to

cxcecci $5.0()0 altcliot'intprisotttncut in tlto sti.ltc pnsorl for a lcrru rrot to excscii 10 vcars.

C]OTINT'IY

'fhaI ott cirtbout March 2008 in ltaval]i (}runir.l\lontana. ihc I)cl'cnrlarrl comtuittcd tlre

oflensc o1'FRAIiDlll.liNT PRA(ITIC-'ES. t IrIil.ON\', iu vrirlatron o['Mont. ('oclc z\nn. s\ ]0-

r0-301(lxb)

'I'hc lirr:ts constitr.rtrng this clllcnse arc irs Ii;lloii,.s

'l'liat at tlie lintc artcl ltlacc nrcntronccl nbovc. tlre I)et-enri:rnL, r.r,hilc of'lering t[e salc 1l'n

securit\,, drrcctlr, ancliol inclircctll,uradc untruc statclnol"rts oi'u r.rurlerral iircr anri/ur onrrttecl ir

rnatcrial lact. rvhrch. in lighr ol'the cilcunlstanccs urrdcr w,hrch thcv rvcrc uradc. w,erc

ntislcatl rrrg

Spccriically'. thc Deicnclartt rttislccl C.S. bv rrraking ulttnlc starcutcl")t.s tlr onrrttirrq

tnatcrial fitcts x'lictt hc firilccl to providc G.S. li,ith courl'ricto ciisclosurc nti()nt'u11ion or i-r

prospcctlrs regarcling C,S 's lnvcstlrents in I)llS.

Pursuaut to Vlont. Coclc Ann. r\ 3()-l()--l(Xj(l). titc ollbnsc rs trunishahic ir),u iine nrri to

cxceecl $,5,000 attciitx'ttlpt'isortrtrcrrt irr liru stitlc i)r'isou filr a lcrnr l.]ot t() cxouecl l0 ve:ars.

('()(JN',t \'
'['itat olt ol'alrortI lvl alch 2()()ti in i{arrallr ('r,11111.1'. iVlouriir-rir. ilrc Dctenriitrrt cotnnrrttcrl lhc

ol'{'cnsc ol'C()NSl'II{r\CY T'O ('OI\4iVII'l''l'llU:l'. a il:LCrN\'. rrr viularron ol'i\4orrr. C'oclc

Artn. 5\5\ 4-{-(r-i0l(2)(o) and :t5-4- 102(1)

'l'hc liicts coustituting this rillcnse arc as lblloli,s

tNlr0t{l\li\,f I0N
S'lAl'[: r Il,\RRIS llllvll'li l'irgc , ()l



PETITIONER'S EXHIBIT A 4

l'itat at titc tttuc anci piacr' r'ncntroncd abovc. thc Dcicnclaui agreecl urrth anothcr t(r

ltltrltoselr,o()llllnli tlrc ofJ'ensc ol'thc1i. anrl actccl in fiirihcra::cc thcrcol'l',], l.rrrllosely or

krrowingl), obtailtinq b1 thrcat ol clccopiir-iu cuntroi ovcr ])ropertv ol'the o\\,ncr arrt.! 'rsing.

c<lnceaiing, ot abattclorting thc propcrty'ilnrrr.r,rnla that tlrc usc, crlncoalnlol1l, or ahanclonnrcnt

llrobabIv rvoulcl tlcpi'rvc lite oivnor o1'thc propcrlr,

Spt:crlicallr'. tlrc l)clcnclrtti asrced rvrth Pastor-Blvarrl to pur-poscly corlrnir thc r.l'lerrsc

ol'thefi, ltttcl actot! tn lurtltclitttcc tirrrurrl'byticccivinrl(j.S, rnttr rurcslinq ru DBS, ancl tlrt'r"r

acoolltlltg llt()11e\. 1i'ottt l)astot'LJt'-r,irn' []trrlugir tirc N4rln.ricli ijclrclr I)r'tritcr"tics. l-1.('hunli

tlco()tlnt. Dc{cndartt llso lud crcdit cards in hrs nrirne paicl of)'br thc ir{onarci, Beaoh accoullt.

'I'hc Dclenritni hls lt()t rctLtn"te(i Ci.S.'s ul()t)r.\'tr; Cl,S

Ptu'suattt kr iVlutrt. C'ode ..\nn. si "+"i--l-1{)l(i), iirc oflertsc o1'cons1;rrucv rs punis}rablc bt,

it tttaxitttttrtt sctltcituc llr()\,t(1e(l jirr llre oiielrsc that rs thc ob.jccl ol'tlrc r:ons1-lirirc-y. IlulsLtirut lir

Mont. (locle Ann. rr l5-ti-j0l(8Xb)f i), tlrc oljense ot'ther{i is Iruurshabic b_r,rr linc rrot ur cxecec!

$50.(X)0 anrl;r>l'ln"ll-rils()ltil'tcnl iu tlrrr statc t)rison iirl lt tcrnt llot i() c\cccd 10 t,curs.

c'()t'.\1 \'t
'l'llat on ot liiroul Maluir l{J0N rn Iturulli C'oLurtr'. lvi()rtlalll. tirc I)clt'rrrltrrrt uonrn'rittotl tirc

ol'i'eust'o1'('ONSPlli.,\('\''l'0('Oi\.1).,1i'I'l'It.,\L.Dtil.ilN'l't,tt.\C]'l('ES. lltIt_()N\,.irr

viciletiort ol'\4ont. Corlc ..\nn \\..) J()- I ()--l{) lt I l(b ) agrj :}5-.+- l {)l( I ).

'l'hc {irots uoustitutrug thc oilc..nsc trlc as li,lltrr,i,s:

'l'ltitt itt llte titttc itltri Dlircc lnuntl()nc(i rrirt,r'c. tltc J)r'iclltltrrt. r,"'irilu rrf{'crrnl iirc sttlc irf ii

sccrtrity'. agrcccl n'ith attotltor t() pltq)osel),conrmrt sccurrttcs irarrcl lrncl actcri iu firrthcritncc rrf'

tlte agrcctttcnt bi'ciircoll),anci;or inrlircctit'rrrrkiug ullu'Llc statcntur.)t"s o{'a nralcriai ilcl anrlior

oll)lttlltIl t() statu a t:tittut't;ti lllel. u'ltt;ir. rn lrgirt rri'titc uircLrr-irslirrr!u:, urrtlur rrlriel rslilLstnriuls r)r

or.trissiorts u,clc r'Ira(ic. rvcrc nrisicatltnt,

SpcctlicaJll'. tltr l)clL'rttlluL lrgl'ceil ri'ttil l)asLrr;^l-J;-runi g1r f.ilpplr5glr,crrlllllllt fl'aLtdiricrrt

INl.'OI{i\'lr|l'l(th
:rlz\ll \ ll?\lilli:! rli.ill l



pracuccs and acted iu iirrthcrancc thcreol'by nrakrng uutruc .statenlcl.lts or oullttlng matcrial

{acts wlrcn irc lziilcd l1r |1s1rislg Ci.S lvitir conrplete drsciosure inlirrrttation ()l'a l)rospcctus

rcgardirrg (i.S.'s irrvcsiurcnts in I)tlS.

Pursuant ro N{ont. Corle Artu. :\ 45-,+-102(:l). thc o{i'cnsc of'conspiracv is punishablc ily

a maxiumr:r scllterlc:c provrdecl {ilr thc olfcnsc thzrt is the object o['tlic consl'riracy. Pursuallt to

Mont Ckrrle i\trn..,\3(l-10-3()(r(i).thcofl'cnsrrtit'Fraudulerrt[)rasticcsispr"rnis]rablcbyaIlnc

not tcr cxccc(l $5.(){}() an(i/'()r' impnsonr.r.:cnt in thc stntc- prison firr a tcrnr hot to oxccccl l(} r,cars.

\,\ ,l-A n,.1tr,v: /<t: u"'ull

PETITIONER'S EXHIBIT A

I}I{E'I*I' O'NEII,
S llcci al Dcputl, Il ar al I r C-()Lln t_v z\ tto rnc_r,s

tNlroRI\tA'.ilON
S'lA'l'l r llAI{RlS lltllttrs l)rr;,.1 ) tli'
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24
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) ss.

)

JESSE LASLOVICH
BRETT O'NEIL
$pecial Deputy Ravalli County Attomeys

$pecial Assistant Montana Attomeys General

Offi"" of the Commissioner of Sgcurities and Insurance

Montana Stste Auditor
840 Hele,na Ave
Helcna, Montana 59601
(406) 444-2040

Attomeys for Plaintiff

MONTANA TWENTY-FIRST JUDICIAL OISTRICT COURT'
RAVALLI COI"NTY

STATE OF MONTANA,

Plointift,

vs.

HARRIS HIMES,

STATE OF MONTANA

County of Ravalli

JESSE LASLOVICH, having becn first duly sworn. deposes and says:

L That he is a duly appointe<l, qualified. itnd aeting special Deputy county

Attomey in and lirr the county of Ravalli, state of Montana'

z. That the Defendant has committed offEnses in Ravalli Courrty as hcroinafter sct

tb*h and, based rrpotr inf'orrnrrtion cleveloped through atr inveStigation condu6ted by law

enforcement ofTicers and criminal justice investigalors, the court should grant leave to filc the

Amcnded Infonnation directly in District Court pursuant to Mont' Code Ann' $ 46-l I -201'

charging the above-rrarned Defendant with the offenses of: COUNT I, THEFI.' by purposcly or

Cause No. DC-l l -l l7

MOTION FoR LEAVE T-o-,;FII{A
AMEND ED' INFORMATIOI!r*ND
ni:iloevrr n-r surpo{t' :'

hloTroNFoRLE^VE.l.ot..lLuAi,|ENDEDtNFoRMATloNANDArTlDAvrIr{sUpPonT'Starc 
v, Hamu Hirncs

Defendant.

Page I ol9
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PETITICT.JER'S EXH IB!T B

lcnowingly obtaining by threat or deccption control over G.S.'s property and using, sonc€sling'

or abandoning the property knowirrg that the use, concealment' or sbsndonmsnt plobsbly wouiti

probablydeprive G.$. of his property, a FELONY, in violation of Mont, Code Arrn. $ 45-6-

301(2Xc);{OUNT tI, FAILUR-E TO REOISTER AS A SAIESPERSON, by representing an

issuer in effeging or a$empring to effect sales of securities without beiug registered, a

FELONY, in violation of Mont. Code Ann. $ 30-t0-201(l)l COTINT III, FAILURE T0

REGISTER A SECURIY, by offering an unragistered securityto G.S', a FEL,ONY, in
i

violation of Monr. code Ann. $ 30-10-202(l); couNr tv, 
IR1TULENT 

PRACTICES. bv

directly or inrlirecily making untrue sratements of a material fact andlor ornitting a material fact,

which. in light of the circumstances under which they lverc u,ua*, ** Itiisleading, a FELONY.
1,,

in violation of Mont. code Ann. $ 3(i-10-301(lxb)l couNT v. coNSPIRAcY T0 coMMrT

THEF-1, by agreeing with another to purposely commit the offense of thcft, and actiig in

furtherance ttrereof by purposely or krrowingly obtaining by threflt or deeeption control over

G.S.'s propefty and using. concealing, or abandoning the propeilyltnowing that the use,

coneealment. or abandonuient probably woutd deprive G.S. of his proporty' a FELONY, in

violation of Mont. code Ann. a$ 45-6-301(2Xc) and 45-4'102(l); couNT vI, C0NSPIIRACY

TO CoMMIT FRAUDULENT PRACTICES, by agreeing with Enother to purposoly commit thc

offense of securities fraud. and acting in furtherance thereof by directly or indirectly making

untrue stat6mellts of a material fact ancl/or omitting a material fact' which' in light of the

circumstances, werc mislearting. a FELONY. in violation of Morrt' Code Ann' $$ 30'10-

301 (l Xb) and 45-4-l 02(! );

MOTTON FOR LEA}'E TO FII,N ITVTiNEP 1Y1:QftITITIOH ANO AFFIDAV]T IN SUPPORT

Sttnc c. Haris tlrmtg
PrEu ? ol'9
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PETITIONER'S EXH!BIT B

3. That hw enfbrcement officers and criminal justice investigators have made a full

and careful ipvestigation of all the fact.s and circumstances surounding the cornmission of said

offenses, so tar as they are known or ascertainable, and Affiallt believes it a proper case for ths

filing of an Amended lnfbmation, For this reason and pursu.rnt to Mont. Code Ann. $ 46-l I-

201, Affiant respectftlly moves the Coun for leave to file said tunended lnformation directly in

District Court.

4. That the tbllowing information is suhmitted to cstablish probable cause for the

filing of the foregoing charges;

a. On or about December 2007, C.S, received notice he would.be inheriting

a large sum of morrey. He discussed this windfall with Dofendant Hards Himes, a pastor at Big

Sky Christian Center. G.S. told Defendant he wished to invest his money in a Qonselative,

risk-free investmcnt that provided income to support ministry work and would allOw him to

serve the Lord fulI titttc,

b, Defendant told C,S, that Defendant and anothsr pastor. J8ffics'iJeb"

Bryant, were partners in u company calted Durathcrm Building Systans (DBS), OAS attogsaty

manufactured structural insulated pancls and would cventually provide a hcalthy rehrm should

G.S. choose to invest.

c. On or about March 2008, Pastor Br1'ant gave a PowerPoirtt presentation

to G.S. about DBS, Defendant was present at the meeting. Defendant and Pastor Bryant told

G.S. they, themselvcs, could not invest more money "righ! now" because their rnoney was ticd

up in a gold mine in Ncu, Mcxico. but if they cor.rld gct $15(),000, they could procure a glue

machine, which was rhe last thing DBS needed to begin production of its insulated panels. At

the meeting, Dcfbndunr allcl Pastor Bryant told G.S. that in exehange for a $ 150,000 investnrent.

IT{OTION FOR LE,IVE TO FILE AIUCNDED lNFORNTATION .{ND AFFIDA\'IT IN SUPPORT
Stlte v. ]larris Hitnes Faec 3 nl'9
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PETITIONER'S EXHIBIT B

G.S, would recejve a 20 percent minimum annual retum for twO ycars, or a 5 perC nt Ownership

rvith DBS with a 20 percent annUal feturn afid "pefk5" for a l';nget-terur investmcni' Thcss

,.perks,'wore to include the usc of a beach hOusc in MexicO and ernptoyment with:DBS'

d. Based r:n the fbrgoing information, c.s. agreed to a $150,000 investment

which, according to the PowerPoint prescntation and subsequent emails, would ptovide G'S'

with $36,000 per year rslurn (roughly 24 percerrt on the investment)' Pastor Bryant's

Subsequent emails to C.S. also inoluded bank wiring instructions' Pastor Bryant further

;

providerl a third party'$ Lettcr of lntent stating it would purchase p8nels ShoUld certain timelines

::**' ;::':::' 
'*as 

not on anv compsnv rette'rrread' nor did it retsr to anv specinc

Defendant Himcs encouraged 6.5. to set up a corporatiort sole from

which to wire thc $150,000, G.S. set up a co{Poratc accouilt namod "lmagaof Tmth" in May

2008. Defendani Himes told O,S. a corporation sote was thc best method for handling the

finarrcial side of rninisrY work'

f. on or about June 6, 2008, 6,S. wired $150,000 from the corporate

account "lnrage of Truth-'to Harris Bank in Chicago, illinois, f/b/o Monarch Beach Properties' "

LLC (MonarCh). per t|e instructions in PastOr Bryant's einails' G'S' was tOId that Monarch was

a ,.type of parent corporatiol" for DBS. Monarch is solely owned by Pastor Bryant a+d+is

w+f+FBk$a-Brysst. Tire Monarch acldress orr the wiring instructions contained in.PastOr

Bryant's cmail is located in an apartment complex irr Rockvilte' Maryland, but the company is

not rcglstered with tlte Marylancl Secretary of State' Harris Bank recOrd3' however' list a P'O'

Box in Hamilton, Montana, as N{onarch's mailing address'

MoTroNFoRl.EAveToflLeA}IENDS,DlNroRMATloN^NDAFFIDAVIT|NIIUPPoRT
Starr v. Hams Himcs

P4c4 of9
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PETITIONER'S EXHIBIT B

On or about July 2008, at the Defendant's behest and with encouragement

from Pastor Bryant, G.S. traveled to Tex.as to meet with pasror Bryant to assist with

transportation a$osfi the Mexican border. Defendant provided vehicle stickers to C.S. prior to

his departure from Montana.

h. Approximately one month a{ler arriving in Texas, 6.5. travelled with

Pastor Bryant to Mexico to view the property where the factory was alleged to be and to work as

an electrician for DBS, one of the "pmks" described in the initial oftbring. Wherr he arrived at

the location of the alleged factory. he found on empty building. There were no rvorkers. no

machinery, no floor plan, and no sign that the building rvas ocoupied, This facility was not

owned by DBS, Defbndant, or Pastor Bryant. Shortly aftsr thc "factory" tour,'Pastor,Bry'ant tcft

G.$. alone in Mexico and G.S. was forced to return to Texas by himself.

DBS is an investment property per the subscription agreemort provided to

G.S. by Defendant. However, C,S. never received a statement of ownenship in DBS after he

transferted the money to the Monarch account (the subscription ageanetrt states DBS will issue

certificates of ownsrship to its invcstors), Furthermore, G.S, was derried ac,cess to a firrancial

accounting of assets (the subscriptiort agreemerrt states they witl be viewable during rcasonable

business hours). Finally, G.S. never received a prospecrus or even a receipt contirming his

purchase (he was Biven the unsig'ned subscription agreement rn lieu of both). His request tr:

Defendant and Pastor Bryant to be bought out from his share in the company has not been nret,

though Defendant attd Pastor Bryant have told G.S. they would help hirn to sell off his share in

the business. Both Defendant and Pastor Bryant stoppcd returning G.S.' phone calls over one

year 8go.

MOTION I.:OR LfAVE To FILE AMENDED INFoN&T^TIoN AND AFFIT}^\,!T IN sUP}oRT
Srare v. Harris Himc*
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PETITIONER'S EXHIB!T B

j Bank staterrr:nrs obtained by the Oflice of the Cornmissioner of Securities

^-.rt---=.-^-^- rra^!.!-^t+or-a,,dir^r//.QIl annfimr?Q rlenncilecl$15O.0{XlirttotheMOnafChall(l rlluultlrlvcr lvtuuldllA rraqlv nuurrvr \LurJr vL'rrrrr.^'

account. This rnoney ulrirnotely went to various payee,s, includirrg Defendant arrd Pastor Bryant;

to credit card debt owncd by Monarch Bcach Properties (both Defentlnnt and Pastor Bryant wcre

namgd on thc creclit crrnls); nnd to vafious other payees. G.S,'s investment did not go to DBS'

C.S. rrcvcr received a 20 pcrcent minimum annual rcturn for fwo years: he never received a 5

percent (or any type of) erwnership with DBS with a 20 percart snnual return; hc neyer received

rhe "perks" which Defendant &nd Pastor Bryant promiscd for hjs itvesknent with DBS. The

Defendant and Pastor Bryant nover retumed G.S.'s money'

k. Neither Detbndant nor Pastor Bryant are registered, nor havs they ever

beeir registerctl, t+ sell securitics in rhe state of Montana with the CSI. DB$ was not reg,istered

as an investmetlr pfopcrty with the csl. Neither Defendant nor Pastor Bryant disclosed this

information to C.S.

NTOTTON FOR LEA\,t'l'0 FlLg AIIENL)d,D lllF'oRIrrATlON AND AFFTDAVI'I'lN slrPPoRr

Stfil€ v- Hrrnr I lull(f,
Pilsrr 6 ofg
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PETITIONER'S EXHIBIT B

n, On or about ?002. L,J, had not received any retum on his inves$ngn!. He

approaghed thc Det'Endarrt in an efttrrt to wl$hdEaw his monev. bulyr-qs tokl.it was with threq

men jq.Qg[i.ti],mia.

g_.. On or about 2003. t,J. ag?i.n approephgd,thq D.efendant in an attempltp

rEpup his money. The_Def'cnd.qlllold L.J. the nloney was gorre.

WHEREFORE, thc undcrsigned moves the Court for an Order $entirlg leave to file an

lnformation tiirectly in District Court chorging the above-named Defendant with the felony

oflbnses of THEFT, by purposely or knowingly obtairring by threat or deception confiol over

G.S.'s property and using, cotcealing, or abandoning the propcrty kr:owing that the use,

concoalrnent, or abandonrnent probably would deprive G.S, of his properfy, a FELONY, in

violation of Mont. Code Ann. $ 45-6-301(z)(c)i FAILURETO REGISTERAS A

SALESPERSON. by rrpresunting an i$suer in effectirtg or attempting to eflbct salEs of securities

without being registered, a FELONY^ in violation of Monr. Code Ann. { 30-10-201(l);

'

FAIIIJRE TO REGTSTER A SECURITY. by offering an urrregistered secutity toi$.S.. a

FELONY, in violation of Mont. Code Ann. $ 30-10"202(l); FRAUDULENTERACTICES, by

directly or'inrJirectly nrakirrg untrue $tatemcnts of a material fact fl.nd/or omitting a innterial fact.

which irr light of the circun)stanaes under which they were made were misleadiug, a FELONY,

in violation of Mont. Code Ann. $ 30-10-301(t)&); CONSPIRACY TO COMN,lff THEFT. by

agreeing with another to purposely commit the offense of theft, and acting in furtherance thereof

by purposely or kno',r.iugly obtaining by threol or deception control over G,S.'s property and

usirrg, conceuling, or abandtrnirrg the property knowing that the use, concealrnent" or

abarrdonrncnt prohably wuuld ricprive G,$. of his property, a FELONY, in violation of Mout,

Codc Ann. $$ 45-6-301 (2Xc) and 45-4- 102(l ); CONSPInnCY TO CQMMIT FRAUDULENT

MQTION FOR LEAvlt TO trlt-E I\J\IENDED lNFr-rf(lf^TloN 
^ND 

AFFIDAVIT IN.IUPPORT
Statr v Huris llirne Pnle ? ol 9
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rRACTICES, by agreeing with another to purposely commit the offense of securities UrrO, 
^:O 

I
acting in furtherarrce thereof by diructly or indircctly making untrue ststements ol ia material flact

and/or omitting a material fact which, in light of thc ciroumstances, were misleading, a

FELONY, in violation of Morrt. Code tuin. $$ 30-10-301(lXb) and 45.4-102(t). gud F4ILURE

$ 30-l&20U,LIas more particulqrJy pet lirrth herein'

Due to the large sum of money at issue irr this case, thc $tate feels bond should continue

to be $10,000.

DATED thi* l& of November, 2011.

Aftomey

SUBSCRIBED AND SWORN to me before tti* !(SoV of November,20I l, by

BRETT OJ

[roTtoN POR I.E^VE'ro FlLE AN{r:\Dr:D lNrroR[{ATIQN AND AFFIDAVIT tN suPP0Rr
Sratr v Hani* Hirnqx Page I rrf9
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JESSE LASLOVICH
BRtrTT O}NEIL
Special Deputy Ravalli County Attomeys
Spccial Assistant Montma Attomeys Ceneral
Office of the Commissioner of Securities and lnsurance
Moltana $tate Auditor
840'Hblena Ave
Helena; Mbntana 59601
(406) 444-2040

Attonleys for Plaintiff

STATE OF MONT.ANA;

Plaintitt

vs.

HARRIS HIMES,

PETITIONER'S EXHIBIT C

Cause No.: DC-l I-l I7

AMENDf,D INFORMATION

MONTANA TWENTY-FIRST JUDICTAL DISTHICT COURT,
RAVALLI COUNTY

)

)
)

)
)
i
)
)
)

Dcfendant,

Comes now Jesse Laslovich and Brett O'Neil, Special Deputy Ravalli County

Attorneys, as Bttomeys for the state of Montana, having first obtained leave of Court as

rcquircd by law. and accuse thc Detbndant. HARRIS HIMES, of having committed the

following otl'enscs:

COUNT I

That orr or about Marclr 2008 in Ravalli County, Montana, the Defendant committed thd

offense of THEFT, a FELONY, in violation of Mont. Code Ann, 45-6-301(zXc),

The fao[s constituting this offbnsc are as follows:

'I'hat at thc time and place ruentioncd above, with the purpose to deprive G,S. of

property, thc DEfhndant purpusely or knowingly obtairred or exertsd by threat or doception

control of 6.S.'s property, and used. concealed, or abandoned the property knowing thirt the

AMENDED INFOR&IATION
STATE v. HARRIS ,'tlMES Pagc I of
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PETITIONER'S EXHIBIT C

use, conce&ltnent, or abandonment probably would deprive 6.5' of his pfoPerty,

$peciiicaiiy, Deiencian,t dEogivrxj O.S. irrto investing $i50,000 in Durathcrrn Pui!<ling

Systerns (DBS). The $ 150,000 rvas deposited into &n acoount solely owned by Fastor Jtmes

Bryant (Monarch Beach Frope(ies. LLC). The money w&$ transferred from the Monarch

BeaCh aoeount ro rhu Dcfendant, to credit cards in the Defendant's name, and to other payees'

The money has not bucn retumecl to G,S. and despite the Defendarrt's rcpr'csentatioris

othcrwise, C.S. has received no ownership stake in DBS.

Pursuanr to Monr. Code Arrrr. $ 45-6-301(8XbXU, the offense is punishablg by a fine

not to exceed $50,000 and/or imprisonment in a state prison for a term not to excee[1l0 years.

COUI'IT II

That on or atrout March 2008 irr Ravalli Countyi Montma, the Deferrdantciimmitted thc

offense of FAILURE T0 REGISTER AS A SALESPERSON, aFELONY, in vioiliion c'i

Mont. Code Ann. 5t 30"10-201(l).

The facts con$tituting this offense are as follows:

That at the tirne anfl place mentioned above, the Defentlant acted as a salesperson qf a

securily without beirrg registered with the statc of Montana.

Specilically, the Delbndant represented an issucr in effecting or attanpting to effect

sales of securities by deceiving G.$. into investing his money with DBS.

pursuant to Morrt. Code Ann, $ 30-10-306(l), the offen$e is punishable by a fine not to

exceed $5,000 and/or imprisonment in the state prison for a torm not to excccd l0 years.

COUNT III

Tlrat oo 6r about March 2008 in Ravalli Courtty, Montana, thc Defendant committsd thc

offense of FATLURH 1'CI REGISTER A SECURITY, a FELONY, in violation of Mont. Code

Ann. $ 30-10-202(l).

The facts c:onstituting this oft'errse arc as follows:

AMENDED IHFORMA'I'ION
STATE v. HARRIS HIMES

Pago 2 ul'
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PETITIONER'S EXHIBIT C

'that at the time Bild pl6ce mentioned above, the Defendant offercd fln unregistered

security to G.s,

spccitrcally, the Defcndant olt'ered G.s, arr investment opportunity in DBS, a security

that was not rcgistered with the state of Montana'

Pursuant to Mont. code Ann, $ 30-10-305(l), the off€nse is punishable by a fine not to

excecd $5,000 ancl/Or imprisonment in the state prison for e teflrr nqt to excEed l0 years'

That on or ebout March 2008 in Ravalli Cour:ty, Montana, the Defendant oornmitted the

offense of FMUDULENT PMCTICE$. a FELONY, in violation ofMont, cotle Ann' $ 30'

l0-301(lxb)

The facts constituting this ot'fense are as follows:

Thot ot the timo and place nrentioncd above' the Def'endant, while offering the sale of e

Security, directly and/or indirectty made untrue statements of a material fact androromined a

matuial fact, which, in light of the circumstances under which they werc made, were

misleading.

spccifically, the Defendant misled G.s. by making untrue statcmcnts or omitting

material facrs wherr he failed to provide G.s. with complete disclosurc'information or a

prospcctus regatdirrg G.S.'s investrnents in DBS'

Pursuant'to Mont. Codc Ann' .s 30- 10-106( I ), the otTense is punishable by a {ine not tQ

exCecd $5,000 und/or imprisonment in thc state prison for a term not to excged l0 years'

couNT v

That on or atrour Marclr 2008 in Ravalli County, Montana, the Defendant committed the

OflbNgC Of CONSPIRACY TO COMMIT THEFT" A FELONY, iN ViOlAtiON Of N{ONI' COdC

Ann. $$ 4s'6-301(2Xc) and 4s-4-102(l)'

The facts constituting this oft'ense are as fbllols:

AM ENDED IN I'OIIh'I^TION
STATE v. HARRI;i HIMES

Pagc 3 tt'
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PETITIONER'S EXHIBIT C

That at the time and place mentioned above, the Defendant agreed with anotlrer to

nrrrrrnselv cnmmir rhe cttense of thell, tnrj acted in rtrrtherance thcrcof,by purposciy r-rr

.':''.'
knowingly obtaining by threat or deception control over property ofthc owncr and using,

concealirrg, or abancloning the property knowing that the use, conce&lfilent, or abandonmertt

probably would dep:-ive thc owner of the property.

Specifically, the Detbndant agrood with Pastor Brynnt to purposely commit the ofl'ense

of thet, and actcd in furtherance thcreof by deceiving G.S. into irrvesting in DBS,,and then

acccpting money tionl Pastor Bryant tlrrough the Monarch Beach Properties, LLC,Uant

sccount. Defendant also had credit carcls in his name pnid off by the Monarch Beach aocount.

The Defcndant has not retumed G,S.'s money to G,S'

pursuant t6 Mgnt^ Corle Ann. $ 45-4-102(3), the offense of conspiracy is punishable by

a maximurn sentencs provided for the offerrse that is tl're object of'the conspiracy. Fursuant to

Mont. Codc tuin. g 45-6-301(8XbXi), the offense of theft is punishable by a fine not'to exceed

$50,000 and/or imprisonment in the stnte prison for a term not to excced 10 years'

COUNT VI

That on or about March 2008 in Ravalli Cc)unty, Montana, the Defendant commjtted thc

offense of CONSPIRACY TO COMMiT FRAIJDULENT PRACTICES, a FELONY' in

violatiorr of Mont. Code Ann. l$ 30-10"301(1Xb) and a5'a"102(l)'

The facts constituting the otlense are as follows:

Thet at the time anrJ lrlaee meiltioncd abovs. the Defendsnt, while officring the sale of a

sccurity, agreed rvith another to purposely commit securities fraud and acted in furtherance of

the agreement by directly and/or inclirectly making untrue statements of a material fact and/or

ornittirrg to state a maiefial t-act, w.hich, in iight of the cireumstances under which siatements or

omissions were made, were rnisleading'

Specifically. the Defenrlant agreed with Pastor Bryant to pufposely commit tlaudulent

AMENDOO INFOR}I,\TION
STATE v. HARRIS HIMES
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PETITIONER'S EXHIBIT C

practices and actcd in flrrtherance thercof by making untrue statemcrrts or omiUing material

t'acts when he thiled to providc G.S. with complete disclosure information or a prospectus

regarding G.S.'s investments in DBS.

pursuant to Morrt. Code Ann. $ 45-4-102(3), ttre offonsc of cotrspiracy is punishable by

a maximum sentence provided for the offense thot is the object of the conspiracy. Pursuant to

Mont. Code Ann. $ 30-10-306(l), the offense of Fratrdulcnt Practices ls punishabio by a fine

not to excced $5.000 and/or imprisonment in the state prison for a term not to exc&d I0 years.

COUNT VII

M@
Thc facts col]glifuting thls olTqnse arc as {b!"lorvs:

DATED this ffiof Novernber,2011.

BRETT O'N

AMf,NDED INFORITTATION
STATE v. ttA&RlS HTMES

Pugc 5 rrl'
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PETITIONER'S EXHIBIT C 2

CERTIT,ICATE OF $ qB\rICE

I hereby certity that a true and accurate copy of the foregoing was served on thc

day of November. 201 I , by U$ mail, ce$ified {irsf-clrrss postage paid, to the followingl

Hon, Loren Tuokcr
5'l' Judicial District Court
2 S. Pacific #6
Dillon, MT 59725

Patrick F. Flaherty
Attorney at Law
1026 First Avenuc South

P.Q. Box 1968

Great Falls, MT 59403

AMONI}ED INFORITATION
STA,IEV. HARRIS }IIMET
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PETITIONER'S EXHIBIT D

DEPUTY

MONTANA TWENTY-FIRST JUDICIAL DISTzuCT COURT, R{VALLI COUNTY

STATE OF MONTANA,

Plaintiff,
Cause No. DC-1 1-1 i 7

ORDER DISMISSING
COUNT VII OF THE

AMENDED INFORMATION

ffiEemrTf
{"53 

auSt'l'ott

fFa
! t+

a

vs.

HARzuS HIMES.

Defendant.

Defendant moved tq dismiss Count VII of the Amended Information as being barred by the

statute of limitations and citing delay as a violation of Defendant's due process rights.

It is unrefuted that the controlling liinitation is ten years. It is unrefuted that the alleged

violation was knor.vn by agents of the State more than ten years before filing the information. It is

also unrefuted that an apparently significant witness suflers from dementia.

Both parties provide only conclusory argument about the existence of actual prejudice to the

defense and the issue of concrete evidence of material harm'

A one year extension to the statute of iimitations is allowed in the event that violation was

unknown to the proseclltor. The parties argue whether information known by investigating agents,

although argr-rably unknown by the prosecutor, is controlled by that rule. Unfortunately for the State,

it provided no evidence that the exception would apply and has not requested a hearing to provide

such evidence.
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PETITIONER'S EXHIBIT D 22

Def'endant's argrrmenLs irbout due process i,rre cosent tnd a substant[al concern given the ten

year period allowed to the State, the Stittc-'s lackot'evidence to slrpport its claim that an exception

shorrid be aiioweci to it anci the ihct ti-rat tire State has not rciirtcci rhc cxistence oiderrtentia irr it

signiticant witness. The existence oIdementia is certainly a strong indicator that memories will have

dirunecl. The memory of a signif,rcant rvitness may be important to Defendant. Defendant may lrave

no opportunity to recreate infbrmation obtained from that witness or to garner it tiom other sources.

The State apparently concedes that more than ten years lapsed before the offense rvas

prosecuted. The State has not provided any lacts to sr"rpport its argument that the "prosecuting

officer" learned of the alleged crime only afterthe lapse of the statute of lirnitations. The State's

argument about the statute of limitations require fact evidence to demonstrate merit in tire State's

position. The State has offered none and has requested no opportunity to do so. Exceptions to the

Iimitation rule are to be strictly construed. The State's bare argument that the exception to the statute

of limitations should be allowed is not persuasive.

The allegations made by Defendant about dementia in an imporlant w'itness demonstrate an

almost classic case of denial of due process. The State lras not refuted Defendant's factuai assertiott.

The State's conclusory statement that dr"re prpcess was provided does not persuade.

The State has supplied only unsupported assertions for its position. The two principles of

limitation and due process are important. The weakness of the State's position on the combination

of both issues is fatai.

NOW THEREFORE, iT IS HEREBY ORDERED as follows:

1. Defbndant's Motion to Dismiss Count VII of the Amended Information is granted.

2. The Clerk-o{poun will please file this Crder and distribute a copy to the parties.2. The Clerk of Coun

Dated: ntffirr.
i/, ( /,
u vvL,'L--4_

strict Judge
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sEP 2 \ 2Al2

[Assigned to the Honorable Loren Tucker]

MOTION TO COMPEL PRODUCTION
OF SELECTIVE PROSECUTION
EVIDENCE; BRIEF IN SUPPORT or
MOTION

Filed Concurrently With:

1) Defendant's Compendium of Evidence
In Support of Motion to Compet Selective
Prosecution Evidence

2) Request for Leave to F ile Oversized Brief

Attorneys for Defendant Harris Himes DEPUTY

MONTANA TWDNTY.FIRST JUDICIAL DISTRICT COURT
RAVALLI COUNTY

STATE OF MONTANA, Case No. DC I l-l 17

Plaintiff,

vs.

HARRIS HIMES,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)

Defendant Harris Himes hereby moves the Court to coinpel production by the State of
evidence pertaining to selective prosecution. Himes' motion is based upon this Notice and Brief,
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other matter that may be considered by the Court at any hearing on this Motion.

d^-^-----^-^t ---lrl^ rl^l- f,r^ri^,- rr:----- -l-- ,-- ----- Ll-:- i^---f, C^-- ^-- ^--L^---: --- :^ Cl ^ ^ -^^^L:^--uulruurr9llr wlul ullS lvlutru[, nultus i1lsu llluvcs uus \-uult tul all trxtcllslull tu lll9 a IIIUUoII

to dismiss the matter due to the State's unlawful selective prosecution. This extension is needed

because of the importance of the evidence Himes is seeking in this Moticn to Ccrnpel, as explained

in detail in the Brief appended to this motion.

DATED: September 22, 2012

Matthew Monforton
Attorney for Defendant Ilarris Flimes
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rl\T'NDrlI\T IT'TI'IN
l.1\ll\vuvvrrvl!

I

Defendant Harris Himes is an outspoken conservative Christian who routinely testifies beforel

I

the Legisiature concerning aboriion and gay rights bills, and usually quotes the Brbie while ciorng so'

When the State Auditor's OfIice charged Himes with six felonies in Septembet 2011-- in a case in

which the Auditor's own documents show that he received no financial benefit -- he told the press

that Commissioner Monica Lindeen targeted him with a "weak case" because she is "very pro-gay,

pro-abortio1.,, As if to provc his point, the Auditor promptly adclecl a seventh felony charge based

upon allegations that were a decade old, not supported by probable cause, and previously rejected by

Ravalli County authorities.l Himes became even more convinced that he was the target of a

selective prosecution, but lacked solid evidence to support this claim' Until now'

Last month, two whistleblowers from the Auditor's Office came forward and, in sworn

testimony, confirmed Himes' worst nightmare: decision makers in the Auditor's Office engage in

acts of religious bigotry almost daily. One of these whistleblowers, Alan Ludwig, is a devout

Christian who served as a securities examiner for the Auditor for four years before leaving as a resul

of management' s virulent, anti-Christian bi gotry'

The other whistleblower, Roberta Cross Guns, served the Auditor's Office as a staff attorney

from 2000 to January ofthis year and, before that, served as an attorney for the Flathead and

Blackfeet tribes for several years. She is a life-long Democrat, a fan of President Barack Obama,

and a supporter of same-sex marriage. She was nevertheless appalled by the unethical actions and

anti-Christian bias she witnessed in the Auditor's Office'

sworn testimony from Ludwig and cross Guns reveals the iollowing:

. Decision makers in the Office, inciuciing one of the prosecutors assigned to this case,

routinely use anti-Christian epithets in describing conservative Christians; for example, they

clescrihe conservative Christians as "Nazis" and "whack jobs"-- behind closed doors they've

smeared Himes as a "whack job" and "right wing Christian";

1 Two months ago the Court granted Himes' motion to dismiss this count'

1

BRIEF IN SUPPORT OF MOTION TO COMPEL RE SELECTIVE PROSECUTION EVIDENCE
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Deputy Securities Commissioner Lynne Egan, the official responsible for determining
whether securities complaints get filed in court and, if so, whether they are filed criminally o
civilly, routinely denigrates employees who are devout Christians, including falsely
slandering them about being adulterers and subjecting them to vulgar rants;

Egan has enormous influence in the Office because of the inexperience of its prosecutors and
because she provides "free" campaign services to Lindeen, who is currently seeking re-
election, and provided campaign services for Jesse Laslovich, another prosecutor assigned to
this matter, when Laslovich was a candidate for Attorney General; this influence is
exemplified by the $9,000 annual raise Lindeen gave Egan for providing "free" campaign
services at a time when a state salary freeze was in place;

Other suspects who are not outspoken conservative Christians, and who are accused of taki
far greater amounts than those at issue in this case, are offered an opportunity to meet with
Egan prior to charges being filed and, often, are successful in dissuading her from seeking
criminal charges; in one case, Egan went so far as to give false statements to the FBI in order
to help a suspect with political connections, causing the FBI to now be concerned about
inappropriate ties between the suspect and the Auditor,s Offrce;

The prosecution in this matter is based upon a report prepared by Egan containing nurnerous,
materially false claims, such as the allegation that James o'Jeb" Bryant, Himes' alleged co-
conspirator, has numerous prior criminal convictions (Bryant has none), statements by a
customs agent that he was "not surprised that Bryant was in trouble" (the customs agent
denies under oath that he said this), and Egan's claim that both Himes and Bryant gave the
alleged victim instructions on where to wire funds (only Bryant gave such instructions);

The bias against Himes by decision makers in the Auditor's Office is so strong that its
prosecutors refuse to allow the defense access to prosecution witnesses unless Himes is
excluded from interviews and depositions of those witnesses;

At the time the Auditor's Office charged Himes, one of the factors considered in determining
whether to criminally file a given case was whether the filing would improve Laslovich,s
viability as a candidate for Attorney General, as he did not have any meaningful criminal tria
experience prior to joining the Office;

Himes is a 70-year old decorated veteran. As detailed below, he has no prior criminal

convictions and, contrary to the Auditor's false claims, did not financially benefit from the alleged

crimes in this matter. Himes was not a signatory on the bank account to which the allegedly stolen

funds were wired, nor did he disperse any of those funds or even know what became of them. yet

he stands charged with six.felonies.

2

BRIEF IN SUPPORT OF MOTION TO COMPEL RE SELECTIVE PROSECUTION EVIDENCE
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selective prosecution. At this point, he seeks additional evidence to bolster this claim. Himes has

asked the Auditor's Of-rrce to allow him io review other cascs to determine if similarly situated

suspects who are not outspoken conservative Christians tend to receive more favorable treatment.2

He has also requested information regarding Egan that is needed for expert witness cross-

exarnination.3 The Auditor, however, refuses to provide case files without redacting the identities of

the suspccts and refuses to provide Egan's file at all. Redacted discovery is useless -- if Himes does

not know the identities of persons investigated by the Auditor, he cannot determine whether they are

members of the protected class at issue in this case: outspoken conservative Christians.

Himes is not yet moving for dismissal based upon selective prosecution, although there is

arguably sufficient evidence to do so. Rather, he seeks additional discovery regarding this issue in

order to prepare a more thorough motion to dismiss. The federal constitution's guarantee of equal

protection entitles Himes to discovery of selective prosecution evidence if he shows the following:

1) "some" evidence of a discriminatory intent by the prosecution, and

2) "some" evidence of a discriminatory effect.

UnitedStatesv.Bass,536U.S.862,864{2002),citingUnitedStatesv.Armstrong,5lTU.S. at465.

Himes not only has some evidence of discrimination, he has a mountain of it. The Constitution

therefore entitles him to additional discovery of selective prosecution evidence. Additionally, $ 46-

15-322(5), MCA, the "catch-all" provision in Montana's criminal discovery statute, entitles Himes

to discovery of selective prosecution evidence. Finally, because the State has designated Egan as its

expert witness, evidence concerning her background, and her biases, constitute exculpatory evidence

and are discoverable for that reason as well.

2 This is one of the elements a defendant must show in order to prevail on a motion to dismiss

for selective prosecution. United States v. Armstrong, 517 U.S. 456, 465 (1996).

, Egan not only decides whether cases should be filed criminally or civrlly, she is aiso the

State's designated expert in this case and others. As discussed in more detail below, this bizarre

arrangement creates a conflict and compounds the problem of selective prosecution. Complicating

matters further is that Egan has not yet produced an expert report.

3
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STATEMENT OF FACTS

I ANTI-CHRISTIAN BIGOTRY OF DECISION MAKERS IN THE AUDITOR'S OFFICE

Lynne Egan served as the Acting Deputy Securities Commissioner for the Auditor's Office

in June 2006 and became Deputy Securities Commissioner in January 2009. (Deposition transcript

of Lynne Egan, p. 21, portions of which are attached as Exhibit 2 to Defendant's Compendium of

Evidence, filed concurrently with this Brief.) As such, she is "second under Monica Lindeen" with

regard to securities. (1d., p. 23.)

Egan determines whether securities cases are filed criminally. (Deposition Transcript of

Roberta Cross Guns, pp.32-33, Exhibit 3.) She is "the most powerful person in that office for

making consideration on what charges are applied regarding securities because of the extensive

knowledge that she has and the expertise that she has." (Deposition Transcript of Alan Ludwig, p.

156, Exhibit 4; see also Egan Depo., p. 43, Exhibit 2 (admitting that she offers recommendations as

to criminal filings). As Egan correctly notes, "any violation of the fMontana] securities act can be

criminal." (1d.,p.43.) Egan controls not only how cases are charged but also whether they are

investigated when they initially arrive in the Office. (Ludwig Depo., pp.29,33, 103, Exhibit 4,

(describing Egan "the real gatekeeper on cases going forward or not going forward.") The Auditor

has no written charging policy. (See State's Ltr to Himes dated 8l3ll12, attached as Exhibit lB to

Defendant's Compendium of Evidence).

Egan bases charging decisions on emotions. (Cross Guns Depo. , pp. 47,104, Exhibit 3.) If

"she's upset with somebody or not upset with somebody, that sort of determined how things went."

(1d,p.47.) Thus, "if she finds the defendant particularly repulsive, then she wants to go after them."

(1d., p.105.) Particularly pertinent in this case, Egan refers to Himes as a "whack job" and a "right-

wing Christian." (Cross Guns Depo., p. 55, Exhibit 3.)

One category of persons Egan finds particularly repulsive is devout Christians, as she makes

clear almost on a daily basis. Her animus towards devout Christians is so pronounced that she

becomes physically agitated when they are discussed. (Cross Guns Depo. , p. 61, Exhibit 3.) She

makes "lots of negative comments about Christians in general." (1d., p. 53; Ludwig Depo, pp. 56-

4
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57, Exhibit 4 ("I've citecl three or four l-anti-Christian remarks] to you but there's been a dozen since

I worked there.") Egan has a "negative feeling towards" right-wing Christians, (Cross Guns Depo.

p. 53, Exlubit J), and a-dmits teiiing empioyees tirat tire Boy Scouts are "Nazis." (Egan Dcpo., p.

100, Exhibit 2.) Her hatred of the Boy Scouts arises from their affiliation with Christian churches.

(Cross Guns Depo., p. 53, Exhibit 3.) Egan tells employees that the Christian church is a "negative

influence on things" and that all organized religion is a "fairy tale." (Ludwig Depo., pp. 54-55,

Exhibit 4.)

Egan's antipathy towards Christianity manifests itself in her interactions with individual

Christians. For example, she ridicules church members who appear in court. (Cross Guns Depo., p.

106, Exhibit 3.) Egan once told Ludwig that Lindeen, who is running for re-election as State

Auditor, received a "Christmas present" when Derek Skees announced his candidacy for the office.

(Ludwig Depo., p. 51, Exhibit 4.) When Ludwig asked her who Skees was, she replied, "he's a righ

wing nut case." (1d., p.52,) Ludwig then asked Egan why she believed Skees was a "right wing nut

case," to which Egan replied that Skees attends an Assembly of God church. (1d., p. 52.) When

Ludwig told Egan that he, too, attended this church, she "went back to her computer and acted like

I'd left the room." (1d., p.52.)

As noted above, Egan refers to Himes as a "whack job" and a "right-wing Christian." (Cross

Guns Depo., p. 55, Exhibit 3.) She has also said that Kurt Alme, a federal prosecutor, is "such a

smart guy. I don't know where he gets, you know, caught up in this Christian stuff." (1d., p. 57 .)

Egan is not the only decision maker in the Auditor's Office prone to spewing bigoted

statements about devout Christians. Brett O'Neil, one of the prosecutors in this matter, has stated

repeatedly that "these righrwing Christians are whack jobs." (Cross Guns Depo.,p.59, Exhibit 3.)

The Auditor's Office routinely harasses employees who are devout Christians and, as noted

by the Office's Human Resources staff member, "Christians weren't treated too well in the office."

(Ludwig Depo., p. 144, Exhibit 4.) For example, Egan informed employees that another employee,

Tari Nyland, was having an affair with arr attorney previously employed by the Office. (Cross Guns

Depo., pp. l3-15, Exhibit 3; Ludwig Depo. p. 82, Exhibit 4.) Nyland, who has been married for 25

years, denies the allegation. (Cross Guns Depo., p. 15, Exhibit 3.) Egan knew Nyland was a devout

5
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Christian at the time she slanderedher. (Id.,p. 53.)o

Egan denigrates employees who pray on their own time, (Ludwig Depo., pp.92-93,148-149,

Exhibit 4), and subjects Christian employees to unsolicited vulgar rants. For example, she informed

Ludwig about an employee who shaved his pubic hair, notwithstanding Ludwig's protests that he

was a Christian and didn't want to hear such details. (See Exit Letter attached to Ludwig

Deposition, Exhibit 4.) On other occasions, Egan advised employees that she did not approve of a

male employee's goatee because it looked like pubic hair. (Cross Guns Depo. , pp. 16-17, Exhibit 3.

Employees fear Egan and fear retaliation for complaining about her bigotry. (Cross Guns

Depo., pp., 16, Exhibit 3; Ludwig Depo., pp. 83, 145, Exhibit 4.) As explained by Ludwig:

Monica Lindeen and Jesse Laslovich had a tight relationship with Lynne
Egan. They rely on her for the effectiveness of their jobs. Lynne has been
there a long time. Lynne understands the statute very well. Lynne gives
considerations on what charges should be applied on cases that go
forward. Lynne writes press releases sometimes regarding information
that leaves the office. Lynne was chosen as their treasurer for their
election campaigns. They're -- I weighed on going to talk to Monica
Lindeen but for what purpose. Neither of them were going to offend
Lynne Egan as I saw it. Not -- not for me.

(Ludwig Depo., pp. 66-67, Exhibit 4.)

Egan's influence in the Auditor's Office arises from her experience, which dwarfs that of the

prosecutors:

Lynne Egan is the most powerful person in that office for making
consideration on what charges are applied regarding securities because of
the extensive knowledge that she has and the expertise that she has. Jesse

Laslovich in stepping into that office that he took over [as the Office's
Chief Legal Counsel], took control of the attorneys that work for him, did
not have the experience that Lynne Egan did to decide which cases would
be pursued and which charges would be applied. And in -- in cases that
had to be brought forward, he had to rely on Lynne Egan's expertise in
order to determine what charges should be applied.

' Egan admits to hearing these slanders but denied under oath that she repeated them and instead
blamed Cindy Palmer, another employee, as being the slanderer. (Egan Depo., pp. 105-107, Exhibit
2.) Egan's denial is contradicted by swom testimony from both Cross Guns and Ludwig. (Cross
Guns Depo., p. 13, Exhibit 3; Ludwig Depo. p. 82, Exhibit 4.)

6
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(Ludwig Depo., pp. i56-i57, Exhibit 4.) Sire oiien drafis coiiri documents because of the

inexperience of the Office's attorneys. (1d.,pp.138-39.) Egan considers Laslovich a "baby lawyer"

who would often "cave" during negotiaiions because iie felt "out-gunncd" and that he "felt that his 
i

experience was so limited that he wasn't able to stand up to attorneys with more experience." (Crossl

Guns Depo, ,p. Sl,Exhibit 3.) 
I

Egan's influence alsc arises from the "free" services she provided to Laslovich's campaign 
I

I

for Attorney General as well as the services shc still provides to Lindeen's ongoing campaign for re- 
|

election as State Auditor. During workdays, Egan collects campaign contributions brought to the 
I

office or mailed to the Post Office and keeps them in her desk at the Auditor's Office. (Cross C,,, 
I

I

Depo. ZO, Zl,25, Exhibit 3.) She also deposits campaign contributions during workdays. (Egan 
I

Depo., p. 85, Exhibit 2; Cross Guns Depo. , p.25, Exhibit 3.) Egan routinely meets with Lindeen 
I

(and, previously, with Laslovich) during work hours to discuss campaign matters. (Egan Depo., p. 
I

90, Exhibit 2; Cross Guns Depo. ,p.2J,Exhibit 3; Ludwig Depo. pp. 100-101, Exhibit 4.) She 
I

prepares forms required by the Commissioner of Political Practices and maintains contributor lists 
I

for the campaigns. (Egan Depo., pp. 85-87, Exhibit 2.) Lindeen gave Egan a $9,000 raise when 
I

Egan began providing "free" campaign services, even though there was a salary freeze for state I

employees. (Cross Guns Depo. p. 21, Exhibit 3') 
I

I

II HIMES' QUOTING OF SCRIPTURE TO THE LEGISLATURE I

REGARDING ABORTION AND GAY zuGHTS BILLS 
I VTW 

I

I

Harris Himes has been active in conservative politics in Montana for over a decade. As the 
I

I

pastor of Big Sky Christian Center, a volunteer attorney for the Aliiance Defense Fund (now the 
I

Alliance Defending Freedom), the president of the Montana Family Coalition (formerly the Montanal

Christian Coalition), and the president of Montana Eagle Forum, he has advocated for 
I

pro-family, pro-lifc, pro-traditionai marriage bills and causes rfirring this time' (Himes affidavit, T 
I

2, attachedas Exhibit 5 to Defendant's Compendium of Evidence.) 
|

I

I,I
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When the City of Missoula considered a controversial homosexual antidiscrimination

ordinance in April 2010, Himes actively opposed it. The ordinance was contentious and extensively

covered. For example,the Missoulianpublished an article on April 13,2}l},which included a

photograph of Himes and the following statement underneath the photograph: "Hamilton preacher

Harris Himes spoke at length about how he thought the ordinance was unconstitutional and would

bankrupt the city of Missoula with legal fees." (See Exhibit lC.)

Legislators responded to Missoula's ordinance by drafting HB 516 which, if enacted, would

have prohibited municipalities from enacting gay-rights ordinances. The Helena Independent

Record published an article on February 19, 2011 , which included a color photograph of Himes

testifying in support of HB 5 l6 as well as his quote that it is "God himself who says that

homosexuality is an abomination, and he has various punishments for that, too" and also his quote

from the Book of Leviticus that homosexuals "surely shall be put to death."s

Himes has also been quoted in numerous other articles published in the Helena Independent

Record and other Montana media outlets. On January Ll,2}ll,the Independent Record quoted a

portion of Himes' testimony on behalf of HB 167 (a bill criminalizing the death of unborn children)

in which he said "I would like to mention there is a far higher authority here. God hates those who

shed innocent blood."6 On August 5, 2011, the Missoulian published an article in which Himes

stated that the City of Hamilton should refuse federal funding for a family planning clinic because

s A true and correct copy of this article is attached to as Exhibit lD to Defendant's Compendium
of Evidence, and the article can also be viewed at http:r/l-rclcnair.com,ncws/articlc I 6dcl58[r0-3bcf'-
i lc0-b4ib-00lcc4c002c0.html. Left-wing blogs throughout the state also prominently featured
Himes' remarks on HB 516. See, e.g., http://mtcorvsirl.conritagirridco-hau-is-liiurcsi (linking video o
Himes'testimony); http:;iwu'r.v.lcttinthcwcst.com/tae,'Harriso/620Himcs9zi,2OLGts'I',/,,Z0lliuhts
(linking Himes' video and describing him as an "American Taliban,').

6 A true and correct copy of this article is attached as Exhibit 1E to Defendant's Compendium of
Evidence and a copy of it can be viewed at lrttp://hclcnair.conr,/ncr.vsisfatc-antl-
regional/iirticlc_9fl 3c1840- I ch2- I I c0-9f I 9-001 c04c002e0. html.
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Decision makers in the Auditor's Office were well aware of Himes' outspoken conservative

Christian opinions when they considered chargurg irinr, an<i nol just irom ihc cxieiisive press

coverage Himes has received over the years in the Helena Independent Record and other media

outlets. Jesse Laslovich, one ofthe prosecutors assigned to this case, sat on the Senate Judiciary

Commiuee from 2005 until 2010. Himes testified numerous times before the House Judiciary

Committee and the Senate Jgcliciary Committee since 1999 regarding bills of interest to conservati

Christians. He specifically testified before Laslovich on the following bills:

. SB l99 (2005) (inclusion of sexual orientation in human rights statutes);

. SB 202 (2005) (inclusion of sexual orientation to malicious intimidation law);.

' SB 330 (2005) (parental notification for abortion)
. SB 371 (ZOO7) (inclusion ofsexual orientation and gender identity to certain statutes)

' SB 46 (2009) (protection of unborn life)
. SB 497 (2009) (criminalization of obstruction of protests at healthcare facilities)

. SB 223 (2009) (revision of hate crimes statute to inciude sexual orientation)

(Himes Affidavit, fl 4, Exhibit 5.) with regard to one of the bills, (sB 497), then-senator Laslovich

directed questions to Himes during a hearing on the bill' (/d',11 5')

In her August 2012 deposition, when asked about what she knows of Himes' religious

beliefs, Egan stated that "l do not know his religious beliefs." (Egan Depo., p' 103, Exhibit 2') This

testimony is contradicted by her previous, behind-closed-doors references to Himes as a "whack job'

and a "right-wing Christian." (Cross Guns Depo., P. 55, Exhibit 3.) Additionally, reports and email

correspondence provided to her by the Ravalli Sheriff are replete with references to Himes' religious

beliefs, such as the alleged victim filming Himes' abortion clinic protests. (See, e.g., State's

Discovery Documents, Bates No. 47 , attached as Exhibit 8.) She was also aware of a radio intervie

Himes gave in which he accused the Auditor of religious bigotry -- a transcript of the interview was

among the documents produced by the State. (/d, Bates Nos. 298-303.)

, A true and correct copy of this article is attached as Exhibit lF to Defendant's Compendium of

Evidence, and a copy of itcan be viewed at http://missoulian.com/news/local/articleJ209ecfc-bf08-

I I e0 -9327 -00 1 cc4c03 2 8 6.htm1.
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M DISCzuMINATION AGAINST HIMES AT THE PRE-FILING STAGE

The State Auditor's Office has a policy of attempting to resolve allegations of securities

violations before filing charges. This policy includes a "standard operating procedure" of sending

"come-clean" letters to suspects who are unregistered to sell securities -- such as Himes-- prior to

filing charges. (Deposition Transcript of Patrick Navarro, pp. 35-36, attached as Exhibit 6 to

Defendant's Compendium of Evidence.) The purpose of these letters is to give suspects an

opportunity to "come clean" by providing information to the Auditor's Office in response to

complaints received by alleged victims. (Cross Guns Depo. , pp. 63-64, Exhibit 3.) Suspects usually

benefit when they respond to a "come-clean" letter. (1d., pp. 66-67.)

Egan initially claimed that, prior to filing charges, she attempted to contact Himes by leaving

a voice mail identifying herself and asking him to return her phone call. (See Egan Transcript

(312112012),pp.27-28, attachedasExhibit lGtoDefendant'sCompendiumof Evidence.) Inalater

deposition, however, she adrnitted that she neither sent a come-clean letter to Himes nor ever

attempted to contact him. (Egan Depo., pp. 1l l-12, Exhibit 2.)

Egan prepared a report in April 201 I containing numerous, materially false statements. For

example, the first two pages of Egan' s report describe the extensive criminal background of Himes '

alleged co-conspirator, James "Jeb" Bryant. (A true and correct of Egan's report and other

documents submitted by the Auditor's Office pursuant to its discovery duties is attached as Exhibit 8

to Defendant's Compendium of Evidence. Egan's Investigative Report consists of Bates Nos. 1-8.)

Based on this information, Egan concluded that Himes violated the Securities Act because he

omitted disclosing to Geoffrey Serata (the alleged victim), inter alia, Bryant's criminal history. (See

Exhibit 8, Bates No. 8.) In reaching this conclusion, however, Egan used a rap sheet for a different

James Bryant than the one allegedly involved in this matter. The Montana Department of Justice

correctly identified Bryant, included his photograph, and described him as having a date of birth of

November I l, 1960, brown eyes, measuring 6'0", and having no criminal record. (See Exhibit 8,

Bates Nos. 18-20, 24.) The individual Egan describes in her report, however, is two years older,

blue eyed, several inches shorter, and has a lengthy criminal record. (1d., Bates Nos. 25-39.)

10
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The report aiso iaiseiy ciaims that Serata wired $i50,000 "[alccorciing to bank winng

instructions provided to Serata by the Pastors." a reference to Pastor Himes and Pastor Bryant.

(Exhibit 8, Baies No. 4.) Egan's report does not reference any evidence showing that Himes

instructed Serata on how and where to wire the funds. Documents provided by the State make clear

that the wiring instructions came from Bryant, not Himes. (See, e.g., Exhibit 8, Bates irios. 95, 99.)

Egan also presented a report purporting to describe her interview of Noe Sanchez. (Exhibit 
i

8, Bates No. 788.) According to Egan, Sanchez said he had never heard of Duratherm (the corporatel

entity at issue in this case) and that he "was not surprised that [Bryant] might be in troubl e." (Id.) 
|

I

Sanchez reviewed Egan's report, however, and has submitted an affidavit flatly contradicting it. 
i

(See Affidavit of Noe Sanchez, attached to Defendant's Compendium of Evidence as Exhibit 9). I

I

I

I

I

IV THE AUDITOR'S FALSE ALLEGATIONS TO THIS COURT THAT HIMES 
I

FINANCIALLY BENEFITED FROM THE ALLEGED CRIIvIE 
I

I

False statements in Egan's report were followed by false statements in the Information filed 
I

in this Court alleging that funds liom Serata were transferred to "credit cards in [Himes'] nu*"," urrdl

that Himes "also had his credit cards in his name paid off by the Monarch Beach account." 
I

I

(Amended Information, pp. 2,4.) None of the State's evidence supports these aliegations. 
I

All of the allegedly stolen monies in this case were transferred by Serata to an account under 
I

I

the name of Monarch Beach, LLC. (Exhibit 8, Bates No. 3.) Himes has never been a signatory on 
I

the Monarch Beach account and never dispersed any monies from the account. Nor did frna, Ao* I

I

the account pay off any of his credit cards. Funds from the Monarch Beach account in which Serata 
I

wired $150,000 were disbursed to the following credit card accounts:

. American Express

. Bank of America

. Chase

. Discover

(State's Discovery Documents,

11
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The State did not produce records from Bank of America or Chase credit card accounts.

There is no evidence that Himes incurred any charges on these credit cards or received any benefits

from them. Nor is there any evidence that Himes had any liability for those charges. The State

therefore has no evidence showing that Bank of America or Chase "credit cards in [Himes'] name

[were] paid off by the Monarch Beach account." (Amended Information,p.4.)

With regard to the Discover account, the primary account holder is listed as Diana Bryant --

Himes was only an additional credit card holder. (Exhibit 8, Bates No. 51 1). As shown by Egan's

sufllmary, none of the charges to the Discover account were made with Himes' card. (Exhibit 8,

Bates Nos. 5l 1-519.) Nor has the State produced any evidence showing that Himes, as an additional

cardholder, had any legal responsibility for purchases made by other cardholders.t The State

therefore has no evidence showing that any Discover "credit cards in [Himes'] name [were] paid off

by the Monarch Beach account." (Amended Information, p. 4.)

Nor do any American Express records show that Serata's money paid debts owed by Himes.

One American Express account (with an account number ending in 51009) lists Himes as an account

holder, but no records show any payments made to the account from the Monarch Beach account.

The other American Express account at issue lists Holy Ground/Himes as the primary

account holder (with an account number ending in 21006) and also lists as card members for the

account James Bryant (with an account number ending in21014) and Sandra Himes (with an

account number ending rn2l022). (Exhibit 8, Bates No. 390.) The State summarized payments

made to these accounts between September 19,2007 and September 1,2009. (Exhibit 8, Bates Nos.

508-510.) All of these payments were made from a Ravalli County bank account with Himes as the

signatory and the account holder listed as Holy Ground, an entity that never received any funds from

Serata or the Monarch Beach account. (Exhibit 8, Bates Nos. 320-329.) None of the payments made

to Himes' American Express account came from the Monarch Beach account. The State therefore

8 Additional credit cardholders have no liability for charges incurred by primary cardholders.

See, e.g., Edwards v Wells Fargo & Co.606 F.3d 555, 557 (gth Cir.20l0) (Wells Fargo does not

deem additional card holders as "obligors" who are responsible for payment on the account); Barrer
v. Chase Bank U.S.A, 566 F.3d 883, 885, n.1 (9th Cir.2009) ("authorized user" on credit card

account was not "legally responsible for the account").

tz
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the Monarch Beach account." (Amended Information, p' 4')

The Sr.ate's only other allegation of Hirnes prc'tlttng from serata conccrns a $750 check

issued to him by Bryant six months after Serata wired $i50,000 to the Monarch Beach account in

June 2008. (Exhibit 8, Bates No. 747.) This $750 check was reimbursement for Himes' purchase o

a wa-ter filter system he gave to Bryant as well as for services he performed in reinstating an Illinois

corporation called Golden Equities Trading ("GET") that had previously been inactive. (Himes

Affidavit ll 6, Exhibit 5.) Written on the memorandum line of the check are the words

,,WATERFILTER GET." (Exhibit 8, Bates No. 747.) This is a reference to the water filter system

Himes purchased as well as the services he performed and the fees he paid on behalf of Golden

Equities Trading Company. (Himes Affidavit fl 7, Exhibit 5.) A Costco receipt issued two weeks

before the date of the check reflects Himes' purchase of the water filter system. (See Exhibit 5A')

A letter from the lllinois Secretary of State issued one week before the date of the check verifies

Himes' services on behalf of GET. (See Exhibit 58')

V THE AUDITOR'S EXCLUSION OF HIMES FROM WITNESS INTERVIEWS

AND ADDITION OF A BASELESS CHARGE AFTER HIMES'

CzuTICISM OF HER IN THE PRESS

Shortly after the State filed its original Information against Himes on September 26,2011,

Himes appeared on a radio show on KGVO (which broadcasts in the Missoula area) and KLYQ

(which broadcasts in the Hamilton area)] and referred to Commissioner Lindeen as someone who is

"very pro-gay, very pro-abortion" who was bringing a"very weak" case against him because of his

e Himes, remarks to KGVO and KLYQ were reprinted in the Ravalli Republic and the

Mis s oul ia n shortlY thereafter.

t3

opposition ro gay-rights legisiaiion. (Exhibit 8, Bates Nos. 298--r03.)e 
I

Barely a month later, the Auditor's office filed an Amended Information to add another 
"oun!

(Count VII) alleging that Himes violated $ 30-10-201(l), MCA, by acting as a "salesperson" in 20001

-l
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without being registered.l0 The charge was not only clearly time-barred but completely lacking in
probable cause. Convicting Himes of Count VII would have required the Auditor to prove that

Himes acted as a "salesperson" under the Securities Act, which in turn would have required proof
that he ( l ) represented an "issuer" of a security and (2) sold or offered to sell a ,,security,, to the

alleged victim' $ 30-10-103 (20)(a), MCA. The State's supporting affidavit was completely devoid
of evidence showing Himes represented any "issuer" or offered any kind of '.security,, to the alleged

victim in 2000.

In addition to adding Count VII after Himes' radio interview, the Auditor's prosecutors

insisted that Himes not attend any witness interviews and depositions of witnesses. (Flaherty

Affidavit ffi l-2, attached as Exhibit 7.) By contrast, other defendants who are not outspoken

Christian conservatives are permitted to attend witness interviews and depositions. (Cross Guns

Depo., p. 73, Exhibit 3.)

THE AUDITOR'S LENIENCY TOWARDS SIMILARLY-SITUATED PERSONS
WHO ARE NOT OUTSPOKEN CONSERVATIVE CHRISTIANS

The Auditor's office deals very differently with suspects who are not outspoken conserva

Christians. The office pursues most of them civilly - or not at all. Roberta Cross Guns, an attorney
with the Office for over a decade until she left in January 2012, provided several examples. One

involved Nick Cladis, a suspect who aided and abetted Pat Davison, a former gubernatorial

candidate who was later sentenced to prison for securities violations. (Cross Guns Depo. , pp. 4l-42,
Exhibit 3.) cross Guns believed that Cladis should also have been criminally prosecuted given that

he committed the same crimes as Davison. (ld., p.42.) Egan,however, met personally with Cladis,

who pleaded his case to her while sobbing. (\d.,p. 41.) Cladis' emotional outburst dissuaded Egan

from criminally prosecuting him or even seeking restitution from him despite his $4 million net

worth' (Id', p' 41, 47.) There is no evidence in the public record indicating that Cladis is an

VI

10 Section 30-10-201(l), MCA, states as follows: "It is unlawful for a person to transact business
in this state as a broker-dealer or salesperson, except as provided in $ 30-10-105, MCA, unless the
person is registered under parts I through 3 of this chapter.,,

t4
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outspoken conservative Christran.

Another example of a suspect who could have been crirninally prosecuted by the Auditor's

L)ttlce, but was uot, is !-laniei Two Fea-tirers. (Egan Depo., p. i i 5, Dxhibit 2; Cross Guns Dcpo., p.

42, Exhibit 3.) Two Feathers defrauded out-of-state investors out of $5 million and was ordered by

the Auditor's Office to pay an additional $500,000 in restitution on behalf of victims.rr Rather than

prosecute Two Feathers criminally, however, Egan 'Just kind of dropped it and went on her way."

(Cross Guns Depo. , p. 42, Exhibit 3.) The task of prosecuting Two Feathers instead fell upon federal

authorities, who are now criminally prosecuting him. (1d., p. 42.) There is no evidence in the public

record indicating that Two Feathers is an outspoken conservative Christian.

Another example involved Rick Young, a suspect referred to the Auditor's Office by the

Fergus County Attorney. (Cross Guns Depo. , p. 47, Exhibit 3.) Egan did not find the case

"interesting," and the Auditor's Office therefore never acted upon it. (1d., p. 48.) Instead, federal

authorities criminally prosecuted Young two years later. (1d., p. 48.) There is no evidence in the

public record indicating that Young is an outspoken conservative Christian.

Yet another example of a suspect that could have been criminally prosecuted by the Auditor,

but was not, is Bill Nooney. (Cross Guns Depo. , pp. 78-79, Exhibit 3.) Nooney participated in

much of Two Feathers' criminal activity. (1d., p.76.) Egan admits receiving multiple complaints

against Nooney. (Egan Depo., p. ll7, Exhibit 2; Ludwig Depo., p. 105, Exhibit 4) (noting that the

Office had received "several complaints" about Nooney). She also admits meeting him personally

on at least three occasions. (Egan Depo. p. 118, Exhibit 2.) Egan expressed concern that

prosecuting Nooney would harm his daughter's college education and saw to it that Nooney receivea

money from the Office rather than being prosecuted. (Cross Guns Depo. ,p.77, Exhibit 3.)

Egan told the FBI that she had looked at Nooney's case and determined that he had not made

any financial gain. (Ludwig Depo., pp. 106- 107, Exhibit 4.) These statements were false - Nooney

had in fact received substantial monies from investors that he either lost or kept himself . (1d., p. 108:

,t See htp://sao.mt.gov/legal/securities/pdf/S08_TwoFeathersAmendedll.pdf;
http:.'isao. rnt. govi lcgalr sccuri t ics/pd lliS09:SchullzA grccment.pdf

l5
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Cross Guns Depo., p. 79, Exhibit 3.) Federal officials are concerned about an improper relationship

between Nooney and the Auditor's Office. (Ludwig Depo., p.126, Exhibit 4.) There is no evidence

in the public record indicating that Nooney is an outspoken conservative Christian.

Another case in which criminal charges could have been filed, but were not, involved a

pyramid scheme perpetrated by ACN Corporation. (Cross Guns Depo. , p. 44, Exhibit 3.) Egan and

Laslovich, however, "cut a deal with these people," and even took the extraordinary step of traveling

to ACN's headquarters in North Carolina to do so. (1d., p. 44.) Egan explained that "there was

concern that [ACN] would come into Montana and be politicatly powerful in a negative way against

this office." (1d., p.44.) High profile criminal cases (like the Himes case) that would aid

Laslovich's campaign for Attorney General, however, were more likely to be filed. (ld , p. 69 )

V[ THE AUDITOR'S REFUSAL TO PROVIDE DISCOVERY PERTAINING
TO BIASED CHARGING

Himes requested discovery pertaining to selective prosecution in a letter sent to the State on

August 23,2012. (See Defendant's Letter to State dated8l23ll2 and attached as Exhibit lA to

Defendant's Compendium of Evidence.) He offered to stipulate to the entry of a protective order.

(ExhibitlA.) TheStaterespondedinaletterdatedAugust3I,2012. (1d.,ExhibitlB.) TheState

refuses to provide unredacted files concerning other cases that have been prosecuted criminally or

civilly (or not at all). (1d ) Without knowing the identities of persons the State has prosecuted, or

chosen not to prosecute, it is impossible for Himes to evaluate whether the Auditor's Office treats

similarly situated non-Christians differently than him.

ARGUMENT

I HIMES EASILY MEETS THE CONSTITUTION'S THRESHOLD FOR

DISCOVERY FOR A SELECTIVE PROSECUTION CLAIM

The decision whether to prosecute a defendant or what charges to file against him or her

"generally rest[s] in the prosecutor's discretion." United States v. Batchelder, 442 U.S. 1 14, 124

t6
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I

I
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464, quotingBatchelder,442 U.S. at 125. The United States Constinrtion's guarantee of equal 
I

protection is one of ihe most important of ihese constraints, and thus "the decision whether to 
I

prosecute may not be based on an unjustifiable standard such as race, religion, or other arbitrary 
I

I

classification." Armstrong,5lT U.S. at 464. Arbifary classifications include ones based upon the 
I

ex^ercise of First Amendment rights. State v. Maldonado,lT6 Mont. 322,329,578P.2d296,300 
i

(1978); see also tlnited States r,. Crowthers,456F.2d 1074, 1078-80 (4th C.ir.1972) (overfurning 
I

I

convictions for creating a disturbance at the Pentagon during Vietnam protest because the 
I

government had not prosecuted participants in sixteen other events that had the same disruptive 
I

effect as the defendants' conduc t); United States v. Steele, 461 F .2d I 148, I I 5l (9th Cit. 1972) 
|

(overturning conviction for refusing to answer census questions because defendant had been 
I

I

prosecuted based upon participation in a census resistance movement) 
|

Not only does the Constitution entitle defendants to dismissal of cases arising from selective 
I

prosecutions, it also entitles them to discovery of selective prosecution evidence in order to later 
I

I

seek such dismissals. Discovery motions for selective prosecution evidence require a lesser showingl

than dismissal motions. Obtaining a dismissal of charges based on selective prosecution requires

"clearevidence"ofanequalprotectionviolation. Armstrong,5lTU.S. at464,citingUnitedStates

v. Chemical Foundation, lnc.,272 U.S. 1, 14-15 (1926). Cbtaining discovery for a selective

prosecution claim, however, requires defendants to produce oflly "some evidence of both

discriminatory effect and discriminatory intent." Bass,536 U.S. at 864, emphasis added; Armstrong,

517 U.S. at 469.

Since Armstrong involved a federal prosecution, the discovery rule formulated by the

Supreme Court in that case arose from the equal protection component of the Due Process Clause of

the Fifth Amendment. Armstrong, 517 U.S. at464. As made clear by subsequent state courts, the

Equal Protection Clause of the Fourteenth Amendment entitles defendants in state courts to the same

discovery rights. See, e.g., State v. Keene,693 N.E.2d 246,253 n.1 (Ohiu 1998) ("the discovery

right outlinedin Armstrozig derives from, and is meant to enforce, the Fourteenth Amendment's

prohibition of raciatly discriminatory prosecutions"); People v. Superior Court (Baez), 94

t7
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Cal.Rptr.2d 706,715 (Cal. Ct. App. 2000) (constitutional rule entitling defendants to selective

prosecution discovery "is the one set forthinArmstrongi).|2

Himes is not yet seeking dismissal based upon selective prosecution. For now, Himes is

simply seeking additional discovery to either corroborate or dispel what are reasonable concerns that

he has been subject to discriminatory charging standards by the Auditor's Office. He therefore has a

lower threshold to satisfu in order to be entitled to discovery of additional selective prosecution

evidence, a threshold he can easily meet.

A. There is Significant Evidence of Discriminatory Intent by the State

Discovery of selective prosecution evidence pursuant to the Constitution's guarantee of equal

protection requires defendants to show "some" evidence of discriminatory intent by the State. .Bass,

536U.S. at864;Armstrong,517 U.S. at469. Himesalreadyhasmorethan"some"evidenceof

discriminatory intent -- he has a truckload.

1. The Routine Use of Anti-Christian Epithets by Decision Makers in the

Auditor's Office Shows Discriminatory Intent

Perhaps the most obvious evidence of discriminatory intent in this case is the habitual use of

anti-Christian epithets by decision makers in the Auditor's Office. Such evidence is often a smoking

gun in employment discrimination cases because "[d]iscriminatory statements may reflect a

cumulative managerial attitude among the defendant-employer's managers that has influenced the

decision making process for a considerable time." Ercegovich v. Goodyear Tire & Rubber Co.,l54

F. 3d.344,356 (6th Cir.l998).r3

" While there are some Montana cases involving dismissal motions based upon allegations of
selective prosecution, (see, e.g., Maldonado, 176 Mont. at329,578 P.2d at 300; State v. Koehn,
1998 MT 234,966P.2d 143,fln 16-22), there do not appear to be any Montana cases involving
discovery motions pertaining to selective prosecution evidence.

" Or, as Himes might put it, "out of the abundance of the heart, his mouth speaks." Luke 6:45

(NKJV).

l8
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One oi lire prosecuiurs hantiiirrg Hirires' fiiaiiei, Breii O'i.ieii, has stated sevei'al iimes thai

"these right-wing Christians are whack jobs." (Cross Guns Depo. , p. 59, Exhibit 3.) Lynne Egan,

the person who determines which irivestigations in tlie Auditor's Office move forward, (Luidwig 
i

Eepo, pp.26,29,33,103, Exhibit 4), and how they are charged, (Cross Guns, pp. 32-33, Exhibit 3), 
I

spews bigoted, anti-Christian remarks almostreflexively. She makes "lots of negative comments 
I

about Christians in genera!." (Cross Guns Depo., p. 53, Exhibit 3; Ludwig Depo, pp. 56-57, AxfiiUit 
I

4 ("I've cited three or four [anti-Christian remarks] to you but there's been a dozen since I worked 
I

I

there.") Egan has a "negative feeling towards" righrwing Christians, (Cross Guns Depo. 53, Exhibitl

3), and admits telling employees that the Boy Scouts are "Nazis." (Egan Depo., p. 100.) Uer hatred 
I

of the Boy Scouts arises from their affiliation with Christian churches. (Id , p.53.) Egan tells 
I

employees that the Christian church is a "negative influence on things" and that all organized 
I

I

religion is a "fairy tale." (Ludwig Depo, pp. 54-55, Exhibit 4.) She ridicules church members who 
I

appear in court. (Cross Guns Depo. p. 106, Exhibit 3). Egan's animus towards devout Cfristians is 
I

I

so pronounced that she becomes physically agitated when they are discussed. Qd., p. 61.) She calls 
I

Lindeen's political opponent a "right wing nut case" simply because he is a member of the Assemblyl

of God. (1d,,p.52.) Of particular importance to this case is her smearing of Flimes as a "whack job'

and a "right-wing Christian." (1d., p. 55.) She has also referred to a federal prosecutor as "such a

smart guy. I don't know where he gets, you know, caught up in this Christian stuff." (1d., p. 57 .)

Egan's enornous influence in the Office arises in part because of the inexperience of its

prosecutors. To her, Laslovich is a "baby lawyer" who "caves" when he feels "out-gunned" and that

he "felt that his experience was so limited that he wasn't able to stand up to attomeys with more

experience." (Cross Guns Depo.,p.37, Exhibit 3.) Egan's influence is also due to the "free"

campaign services she provides during the workday to the Lindeen campaign (and, formerly, to the

l.aslovich campaign), including collecting campaign contributions from the Post Office and

campaign checks brought to the office, (Cross Guns Depo. , pp. 20,21,25, Exhibit 3), depositing

campaign contributions during the workday, (Egan Depo., p. 85, Exhibit 2; Cross Guns Depo., p. 25,

Exhibit 3), preparing disclosures to the Commissioner of Political Practices, and maintaining

contributor lists for the campaigns. (Egan Depo., pp. 85-87, Exhibit 2.) Egan's influence is

t9
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exemplified by Lindeen's responding to Egan's'ofree" campaign service with a $9,000 annual raise

even though there was a salary freeze for state employees. (Cross Guns Depo. p. 21, Exhibit 3.)

This is not a case involving one or two questionable comments by a low-level employee.

Rather, decision makers in the Auditor's Office use bigoted anti-Christian epithets almost daily. It

can be reasonably inferred that the same state of mind that constantly produces epithets about

conservative Christians also taints charging decisions regarding conservative.Christians. This

evidence, standing alone, entitles Himes to additional discovery regarding selective prosecution.

2. Harassment of Employees in the Auditor's Office Who Are Devout
Christians Is Indicative of Biased Charging of Suspects Who Are
Devout Christians

Officials in the Auditor's Office match their words with actions in dealing with their

Christian employees. The Auditor's Office routinely targets employees who are devout Christians

for harassment, prompting a Human Resources staff member to note that "Christians weren't treated

too well in the office" and that, for employees, "it was better not to share that you were Christian."

(Ludwig Depo., p. 144, Exhibit 4.) Egan falsely slanders devout Christian employees as adulterers

in front of other employees. (Cross Guns Depo., pp. l3-15, Exhibit 3; Ludwig Depo., p. 82, Exhibit

4.) She ridicules employees who pray during their breaks and subjects them to rants concerning

other employees' pubic hair. (Cross Guns Depo. , pp. 16-17, Exhibit 3; see also Exit Letter attached

to Ludwig Deposition, Exhibit 4.)

This is how decision makers in the Auditor's Office treat employees who are devout

Christians. It is not difficult to infer that targets of their investigations who are devout Christians

face similar discrimination.

3. Decision Makers in the Auditor's Office Knew of Himes'
Outspoken Conservative Christian Beliefs

The Auditor's Office was well aware of Himes' conservative Christian speech when its

prosecutors charged him. Himes' notoriety as an outspoken conservative Christian did not arise just

20
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and other media outlets. Jesse Laslovich, one of the prosecutors assigned to this case, sat on the

Qannra L,di^;o*, (-nmmittee &nrn ?OO5 tn ?Ol O when Himes testitied mrtltrnle trmes betofe htm.u9r14!V JUUrWr4r y VVrlurrrtlv

(Himes Affidavit, fl 4, Exhibit 5.) With regard to one of the bills, (SB 497), then-Senator Laslovich

directed questions to Himes during a hearing on the bill. (1d., fl 3.)

In her August 2012 deposition, when asked about what she knew of Himes' religious beliefs,

Fgan stated that "I do not know his religious beliefs." (Egan Depo., p. 103, Exhibit 2.) This

testimony is contradicted by her prior references to him as a "whack job" and a "right-wing

Christian." (Cross Guns Depo., p. 55, Exhibit 3.) She reviewed documents provided by the Ravalli

Sheriff replete with references to Himes' religious beliefs. (See, e.g., State's Discovery Documents,

Bates No. 47, attached as Exhibit 8 [Serata's description of filming abortion clinic protests with

Himes].) She was also aware of a radio interview in which Himes discussed his religious beliefs -- a

transcript of the interview was among the documents produced as part of the State's discovery. (-Id.,

Bates Nos. 298-303.)

Egan's perjured testimony notwithstanding, she and the other decision makers in the

Auditor's Office were well aware of Himes' outspoken conservative Christian beliefs. These views

made him a despised figure in the Office.

4. The Auditor's Reliance Upon Fabricated Evidence in Charging

Himes Also Shows Discriminatory Intent

Egan's reports contain numerous, materially false statements, some of them based upon

evidence she fabricated. This is also evidence of bias.

For example, Egan presented a report purporting to describe her interview of Noe Sanchez.

(Exhibit 8, Bates No. 788.) According to Egan, Sanchez said he never heard of Duratherm (the

corporate entity at issue in this case) and also said that he "was not surprised that [Bryant] might be

in trguble." (1cl.) Sanchez reviewed Egan's report, howcvcr, and has submitted an affidavit flatly

contradicting it. (See Affidavit of Noe Sanchez, attached to Defendant's Compendium of Evidence

as Exhibit 9).
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Egan also accuses the "Pastors," i.e., Himes and Bryant, of giving Serata wiring instructions

regarding the $150,000 that Serata allegedly lost. In fact, those wiring instructions came from

Bryant, not Himes. (Exhibit 8, Bates Nos. 95, 99.)

Egan also fingered the wrong man. The first two pages of her report describe the extensive

criminal background of James "Jeb" Bryant. (Exhibit 8, Bates Nos. 1-2.) Based on this information

Egan concluded that Himes violated the Securities Act because he omitted disclosing, inter alia,

Bryant's criminal history. (See Exhibit 8, Bates No. 8.) Bryant, however, has no criminal history.

The Department of Justice correctly identified Bryant, included his photograph in its packet, and

described him as having a date of birth of November 1 1, 1960, brown eyes, measuring 6'0", and

having no criminal record. (See Exhibit 8, Bates Nos. l8-20, 24.) The individual Egan describes in

her report, however, is two years older, blue eyed, several inches shorter, and has a lengthy criminal

record. (1d., Bates Nos. 25-39.) Compounding Egan's reckless (or deliberate) disregard for the trut

is that the Bates number the State assigned to the correct rap sheet for Jeb Bryant immediately

precedes the number for the incorrect rap sheet. (Compare Exhibit 8, Bates No. 24 with Bates No.

2s.)

Perhaps these errors are simply the result of ineptitude. Given all the other evidence of

bigotry displayed by Egan and other members of the Auditor's Office, however, a reasonable person

could view them as purposeful attempts to secure a criminal conviction against a "whack job"

conservative Christian.

5. Charging Himes with Six Felonies Despite Lacking Evidence That He

Took the Alleged Victim's Money Demonstrates Discriminatorv Intent

As explained in detail above, the State has no evidence that any "credit cards in [Himes']

name [were] paid off by the Monarch Beach account." (Amended Information, p. 4.) A $750 check

given to Himes six months after the alleged scam occurred is the State's only other "evidence" -- if it

could be called that -- of financial gain by Himes. No reasonable juror would attribute a payment so

small, and so remote in time, to an allegedly illegal sale of securities. Undermining the Auditor's

case further is documentary evidence showing this $750 payment did not constitute financial gain fo

22
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unrelated to the corporate entities at issue in this matter. (Himes Affidavit, tT'lT6-9, Exhibit 5.)

'I'he State has no evidence that l{imes received any financial benefit from the allegedty

inonies spent or distributed by Bryant. Charging someone with sixfelonies under these

circumstances is grossly unjust and likely the result of a biased charging decision.

6. The Auditor's Retaliation Against Himes For Publicly
Criticizing Her Demonstrates Discriminatory Intent

Shortly after the State filed its original Information against Himes on September 26,2011,

Himes appeared on a radio show on KGVO (which broadcasts in the Missoula area) and KLYQ

(which broadcasts in the Hamilton area) and referred to Commissioner Lindeen as someone who is

"very pro-gay,very pro-abortion" who was bringing a "very weak" case against him because of his

opposition to gay-rights legislation. (Exhibit 8, Bates Nos. 298-303.) Lindeen and her prosecutors

retaliated against Himes for these remarks in several ways.

First, the Auditor's Office insisted, as a condition of permitting Himes' counsel to interview

and depose witnesses in this matter, that Himes be excluded. @laherty Affidavit, fl 2, Exhibit 7.)

This retaliation was petty and unprofessional. Roberta Cross Guns explained that she never

excluded parties from depositions because "I believe that it's the defendant's or perpetrator's right

be present." (Cross Guns Depo. , p.J3, Exhibit 3.) Besides being petty and unprofessional, the

Auditor's exclusion of Himes exemplifies her policy of punishing defendants for engaging in

protected speech.

Second, Lindeen's prosecutors added a seventh charge accusing him ofviolating $ 30-10-

701(l), MCA, by acting as a "salesperson" in 2000. The charge was not only clearly time-barred but

completely lacked probable cause.'o This was not a charge made in good faith. Rather, it was a

tn 
See pages l3- l4 , sLtprq.
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vindictive response by an office that brooks no criticism of its charging decisions, particularly

criticisms from a "right wing whack job."

The Auditor's retaliation against Himes for criticizing her in public is yet more evidence of

discriminatory intent by the prosecution. And all the more reason why additional discovery of

selective prosecution evidence should be permitted.

7. Laslovich's Need to Placate Democratic Primary Voters

Provided an Additional Motive to Prosecute a Prominent

Christian "Whack Job"

Politics feeds into the Auditor's decisions relative to which cases to prosecute criminally.

High profile criminal cases that would aid Laslovich's campaign for Attorney General were more

likely to be filed. (Cross Guns Depo. , p. 69, Exhibit 3.) This was because Laslovich "need[ed] to

able to tell the public in Montana that he has trial -- criminal trial experience in order to be the

attorney general, because that is the top law enforcement right there, attomey general, and so you

have to have some experience." (1d.,p.72.)

While politically motivated prosecutions are a potential danger for any suspect, that danger is

heightened when the suspect is an outspoken conservative Christian (like Himes) and one of the

prosecutors is in need of prey in order to impress voters in a Democratic Party primary. The

Auditor's Office charged Himes in September 2011, three months after Laslovich announced his

candidacy for Attorney General. Going after a high profile, "whack job" conservative Christian like

Himes undoubtedly burnished Laslovich's credentials with Democratic primary voters.rs

1s Predictably, the press has closely followed this case and, also predictably, emphasized Himes

religious occupation in many of the articles (at least eight so far) about the case. (See, e.g., "Arrest

Warrant Issued for Hamilton Pastors," Ravalli Republic, Sept. 28, 2011,p. Al, a copy of which is

attached as Exhibit 1H; "Additional Charge Added as Harris Himes Heads for lnitial Hearing,"

Ravalli Republic, Nov. 23, 2011, A1, a copy of which is attached as Exhibit lI.)
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Besides showing "some" evidence of discriminatory intent, Himes must show

"some evidence tending to show the existence of the discriminatory effect" of the Auditor's anti-

Christian bias. Armstrong,5IT U.S. at 469. The most obvious evidence would be that showing

"similarly situated defendants [who are not outspoken conservative Christians] could havc bccn

prosecuted, but were not...." Id. at 469. Himes has this - and more.

l. Numerous Suspects Who Are Not Outspoken Conservative
Christians and Have Defrauded Victims of Substantial
Sums Have Not Been Prosecuted by the Auditor

Even the limited inquiry Himes has been able to make regarding other cases reveals a

disturbing pattern: persons who are not outspoken conservative Christians tend to receive civil

penalties (or none at all) despite committing crimes involving millions of dollars in losses -- as

compared to $150,000 allegedly lost in this case. For example, Nick Cladis aided and abetted Pat

Davison, a former gubernatorial candidate later sentenced to prison for securities violations. (Cross

Guns Depo. , pp. 4l-42, Exhibit 3.) Egan, however, met personally with Cladis, who pleaded his

case to her while sobbing and convinced Egan not to prosecute him despite having a net worth of $4

million. (1d., p. 41, 42,47.)

Another example is Daniel Two Feathers. (Egan Depo., p. I15, Exhibit 2; Cross Guns

Depo., p. 42, Exhibit 3,) Two Feathers defrauded investors out of $5 million and was ordered by the

Auditor's Office to pay $500,000 in restitution on behalf of victims.r6 Rather than prosecute Two

Feathers criminally, however, Egan 'Just kind of dropped it and went on her way." (Cross Guns

Depo., p.42,Exhibit 3.) Federal authorities subsequently prosecuted him instead. (1d.,p.42.)

fuck Young was a suspect referred to the Auditor's Office by the Fergus County Attorney.

(Cross Guns Depo. , p. 47, Exhibit 3.) Egan did not find the case "interesting," and the Auditor's

'6 See http://sao.mt.govllegatlsecurities/pdf/S0S_TwoFeathersAmendedllpdf;
http ://sao. m t. gov llegaUsecurities/pdf/S 09_Schu ltzAgreement. pdf.
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I

I

Office therefore never acted upon it. (1d.,p.48.) lnstead, federal authorities criminally pror..u,.d 
I

Young two years later. (Id.,p. 48.) 
I

A more disturbing example of a suspect that could have been criminally prosecuted by the 
I

Auditor's Office, but was not, is Bill Nooney. (Cross Guns Depo. ,pp.78'79,Exhibit 3') Nooney 
I

I

participated in much of Two Feathers' criminal activity. (hd., p. 76.) Egan admits receiving multiflel

complaints against Nooney. (Egan Depo., p. ll7, Exhibit 2; see also Ludwig Depo., p. 105, Exhibit 
I

4.) (noting that the Office had received "several complaints" about Nooney). She also admits 
I

meeting personally with him on at least three occasions. (Egan Depo. p. I 18, Exhibit 2.) E gan 
I

I

expressed concern that prosecuting Nooney would harm his daughter's college education and 
I

therefore saw to it that Nooney received money from the Office rather than being prosecuted. (Crossl

Guns Depo. , p.J7, Exhibit 3.) She even made false statements to the FBI concerning Nooney's 
I

culpabitity. (Ludwig Depo., pp. 106-108, Exhibit 4; Cross Guns Depo. ,P.79, Exhibit 3.) Federal 
]

off,rcials are concerned about an improper relationship between Nooney and the Auditor's Office. 
I

I

(Ludwig Depo., p. 126, Exhibit 4.) Potential defendants who have the resources to politicallV attack 
I

the Auditor's Office also receive favorable treatment. (Cross Guns Depo.,P.44, Exhibit 3.) 
I

The examples described above are just the tip of the iceberg. Ludwig alone fielded as manV 
I

as four written complaints per week. (Ludwig Depo., p. 25, Exhibit 4.) Both he and Egan prepared 
l

reports based upon complaints sent to the office; then Egan decided which ones would be 
I

I

investigated further. (1d., pp. 29-30; id., p. 103 (["Lynne was the real gatekeeper on cases going 
I

forward or not going forward"].) 
I

Thus, there are significant numbers of matters that were either disposed of civilly or else no 
I

action was taken. Egan was instrumental not only in determining whether these cases would be filedl

criminally or civilly, but also whether they would be investigated at all. (Ludwig Depo., pp.29-30, 
I

Exhibit 4.) The Auditor's Office has no written charging policy (see State's Ltr dated 8l3ll12, 
I

attached as, Exhibit 1 1) even though, as Egan acknowledges, all securities cases can be charged 
I

I

either civilly or criminally. (Egan Depo., p. 43, Exhibit 2.). The Office thus places unfettered 
I

discretion over cases in the hands of a decision maker who hates conservative Christians and bases 
I

her charging decisions on emotions. (Cross Guns Depo. , pp. 47 , 104, Exhibit 3.) 
|26 1
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To be abie to properiy evaiuate the extent to which this bias has tainte<i prosecutions rn the

Auditor's Office, and thereby prepare a motion to dismiss for selective prosecution, it is important

for Himes to review ali of the Au<iitor's fiies since Egan assume<i the duties of Deputy Securities

Commissioner in 2006. The Auditor's insistence that she be permitted to redact the files would

make such a review meaningless. Without knowing the identities of those investigated try the

Office, Himes carulot ascertain whether these persons were members of the protected class at issue

in this case: outspoken conservative Christians. Disclosure of these files to Himes and/or his

attorneys is therefore necessary in order to determine how the Auditor's Office treated similarly

situated persons who are not outspoken Christians, something that is essential in evaluating a claim

of selective prosecution.

2. The Auditor's Refusal to Contact Himes Prior to Charging
Him -- Something Done For Other Suspects - Is Also an
Effect of Anti-Christian Bigotry

The Auditor's Office has a policy of sending "come-clean" letters to suspects who are

unregistered to sell securities --such as Himes-- prior to filing charges against them. (Navarro

Depo., pp. 35-36, Exhibit 6.) The purpose of these letters is to give suspects an opportunity to

"come clean" by providing information to the State Auditor's Office in response to complaints

received by alleged victims. (Cross Guns Depo. , pp. 63-64, Exhibit 3.) Suspects usually benefit

when they respond positively to a "come-clean letter. (1d., pp. 66-67.)

Egan initially claimed that, prior to filing charges, she attempted to contact Himes by leaving

a voice mail identifying herself and asking him to return her phone call. (See Egan Transcript

(3/2112012),pp.27-28, attachedasExhibit lGtoDefendant'sCompendiumofEvidence.) In alater

cleposition, however, she admitted that she neither sent a come-clean letter to Himes nor ever

attempted to contact him. (Egan Depo., pp. l l l-12, Exhibit 2.)

The consequences of this discrimination cannot be overstated. Himes is a 70-year old

decorated veteran with no prior criminal conviction. (Exhibit 8, Bates No. 22.) As stated earlier,
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Himes did not take money from the alleged victim. Himes was not a signatory on the bank account

to which the allegedly stolen funds were wired. He did not disperse any of those funds or even

what became of them. Had Himes been given the same opportunity as other suspects to speak with
the Auditor's Office prior to a charging decision being made -- and if he had been heard by a non-

bigoted decision maker in that Office, assuming there is one -- it is inconceivable he would have

been subsequently charged with six (later, seven) felonies.

Himes has more than adequately met the requirement of showing "some" evidence of
discriminatory intent by the Auditor's office and "some" evidence of discriminatory effect. The

United States Constitution's guarantee of equal protection therefore entitles him to additional

discovery in order to prepare a motion to dismiss based upon selective prosecution.

II ALONG WITH THE FEDERAL CONSTITUTION, MONTANA
LAW ENTITLES HIMES TO DISCOVERY OF SELECTIVE
PROSECUTION EVIDENCE

Montana's criminal discovery statute contains a "catch-all" provision entitling defendants to

discovery of evidence for which they have a "substantial need in the preparation of the case....,, $

46-15-322(5), MCA, emphasis added.rT Besides being needed for the "preparation of the case,,,the

selective prosecution evidence sought by Himes satisfies the other requirements contained in $ 46-

15-322(5), MCA. He has a "substantial need" for the evidence, particularly evidence pertaining to

17 Section 46-15-322(5), MCA, states in its entirety as follows:

Upon motion showing that the defendant has substantial need in the preparation
of the case for additional material or information not otherwise provided for
and that the defendant is unable, without undue hardship, to obtain the
substantial equivalent by other means, the court, in its discretion, may order any
person to make it available to the defendant. The court may, upon the request of
any person affected by the order, vacate or modifi7 the order if compliance
would be unreasonable or oppressive. The prosecutor may not be required to
prepare or disclose summaries of witnesses, testimony.
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because of the requirements imposed by the U.S. Supreme Court for dismissal of cases based upon

selective prosecution. Armsirong, 5i7 U.S. at465. The evidencc he needs is not available frcm an:']

source, other than the Auditor's Office. Section 46-15-322(5), MCA, therefore entitles Himes to the 
I

discovery he seeks. 
I

I

III EGAN'S DESIGNATION AS AN EXPERT WITNESS FOR THE I

I

STATE PROVIDES SEPARATE BASES FOR PRODUCTION OF 
I

THE DISCOVERY REQUESTED BY HIMES 
I

l

A significant difference between this case and most other selective prosecution cases is that 
I

the decision maker responsible for determining whether defendants should be charged criminally, 
I

Lynne Egan, has also been designated as an expert witness for the prosecution. This bizarre 
I

I

arrangement raises a number of problems for the Auditor's Office. 
I

First, it presents a conflict. "An expert witness is not an advocate." Secura Ins. Co. v. Publicl

Service Corp., 457 Wis.Zd,730,734 (Wisc.App.1990). Rather, experts must "give their unbiased 
I

opinion in order to assist the trier of fact in understanding the relevant evidence. Stencel v. 
I

Fairchild,174 F.Supp.2d 1080, 1085-86 (C.D.Cal. 200i), emphasis added. By her own admission, 
I

I

Egan advocates for criminal charges in certain cases, such as this one. (Egan Depo., p. 43, Exhibit 
]

2.) Both whistleblowers have testified that she not only advocates for criminal filings, but decides 
I

which cases merit criminal charges. (Cross Guns Depo. ,pp.32-33, Exhibit 3; Ludwig Depo, e. 156, 
I

Exhibit 4.) Egan's testiffing as an unbiased witness in a case in which she has directed criminal 
I

charges to be filed -- particularly a case involving a "whack job" conservative Christian -- is 
I

I

probiematic, to say the least. 
i

Second, any evidence pertaining to Egan's anti-Christian bigotry can be "used to imneach thel

Government's witnesses by showing bias or interest" and is therefore "evidence favorable to the 
I

accused." United States v. Baglev,473 U.S. 667,6'i6 (1985), citingBrady v. Maryland,373 U.S. 
i

83, 87 (1963). Evidence pertaining to Egan's anti-Christian bias is therefore not only discoverable 
I

as selective prosecution evidence, but is also subject to mandatory disclosure as Bradyevidence' 
I

I2sl
I
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The selective prosecution discovery sought by Himes also overlaps with much of the

evidence that Egan must provide as part of her duties as an expert witness. Some obvious examples

include documents from her employee file as well as information pertaining to her compensation as

an expert and, particularly, the puzzling $9,000 annual raise she received when she began assisting

the Laslovich and Lindeen campaigns.

Discovery of this evidence is all the more crucial given the failure by the Auditor's Office to

comply with this Court's scheduling order regarding expert witnesses. Egan has not yet even

prepared an expert report in this matter, (Egan Depo, p. 51, Exhibit2), and was unable to answer

basic questions about the case at her recent deposition . (Ld., pp. 6l-62, 64-68.)

IV DESCzuPTION OF EVIDENCE NEEDED BY HIMES

In his letter to the Auditor's Office on August 31,2012, Himes requested various categories of

evidence needed for preparation of a motion to dismiss. (Exhibit 1A.) He also offered to stipulate

the entry of a protective order. While the Auditor's Office agreed to some of these requests (e.g.,

depositions of certain employees), it has refused most of them. The following are descriptions of

evidence Himes needs (and is legally entitled to) in order prepare a dismissal motion:

A. Evidence Pertaining to the Auditor's Treatment of Similarly Situated Suspects
Who Are Not Outspoken Conservative Christians

As stated previously, evidence pertaining to the govemment's treatment of similarly situated

defendants who fall outside of the protected class at issue (in this case, outspoken conservative

Christians) is essential to evaluating a selective prosecution claim. Armstrong,5lT U.S. at469.

State refuses to provide this evidence without redacting the suspects' identities. This makes the

information useless because it would be impossible for Himes to determine whether the other cases

involved outspoken Christian conservatives.

As a criminal defendant, Himes has discovery rights under the federal constitution, as

interpreted by Armstrong, to selective prosecution evidence. This information is also subject to
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disclosrrre as excrllnatorv evidence under Brady. As stated previously, Egan is not only a decision

maker regarding case-filing, she is also an expert witness in this matter. Himes is entitled to all

e,ridence pertalrung to her bigorry againsr conscrvaiive Ciiristians, ''vhich inoludes other case files 
i
I

showing a pattern of discrimination against outspoken conservative Christians and/or favoritism

towards persons falling outside of that protected class'

B. Contact Information Pertaining to Former Employees

Himes has requested contact information for former employees of the Auditor's Office who

have left since Egan assumed the duties of Deputy Securities Commissioner' The State has objected

l,as to lack of relevancy and the lack of knowledge the former employees will have about this case'"

(Exhibit 1B.) This response is inadequate for at least two reasons.

First, the Auditor's office offers no explanation as to why former employees would be

ignorant of Himes' case. Both of the whistleblowers who have already come forward in this matter'

Alan Ludwig and Roberta cross Guns, were aware of at least some of the details concerning Himes'

case.

second, and more importantly, in preparing his selective prosecution motion, Himes is

entitled to evidence showing not just how Egan handled his case but also how she handled other'

similarly situated cases. Ludwig identified a number of employees and former employees whom

Egan has treated negatively. (Ludwig Depo., pp. 70-7l, Exhibit 4') Himes is entitled to investigate

what they may know rega-rding Egan's bigotry and misconduct'

C. Egan's EmPloYee Files

As stated earlier, Egan not only int'luences investigative and charging decisions in thc

Auditor,s Office, she has been designated by the State as its expert witness on a variety of topics'

Her work experience as reflected in her employee file is therefore discoverable, as is evidence

pertaining to compcnsation, which includes her recent raise and the reasons for it' For example' if

Egan,s salary and raise are even partly attributable to the Office's success rate at trial, (the Auditor's

office is at least partially funded by monies it receives from cases it prosecutes), this creates a

3l
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conflict that Himes is entitled to explore and about which the jury is entitled to hear. Evidence

pertaining to such bias implicates Himes' constitutional right to due process under Brady as well as

his Sixth Amendment confrontation rights. United States v. Abel469 U.S. 45, 50 (1984) ("the

Confrontation Clause of the Sixth Amendment requires a defendant to have some opportunity to

show bias on the part of a prosecution witness").

Any complaints or grievances by other employees concerning Egan -- especially those

concerning religious bias -- are also highly relevant. Whatever privacy rights state law gives to Egan

regarding this evidence are trumped by Himes' Sixth Amendment right to confront his accusers. ff
Davis v. Alaska,4l5 U.S. 308, 318-19 (I974) (upholding right to cross-examine a prosecution

witnesses about juvenile offenses to show bias despite statute protecting juvenile matters from

disclosure). Undermining the Auditor's arguments about privacy rights even further is the fact that

her prosecutors did not respond at all to Himes' offer to stipulate to a protective order for his

discovery request. (Exhibit 1B.)

CONCLUSION

Selective prosecution of a citizen because he or she expresses opinions the government

deems offensive is one of the greatest injustices that can occur in our judicial system:

A prosecutor stands a fair chance offinding at least a technical violation
of some act on the part of almost anyone. ...lt is in this realm-in which
the prosecutor picks some person whom he dislikes or desires to

embarrass, or selects some group of unpopular persons and then looks for
an offense, that the greatest danger of abuse of prosecuting power lies.r8

'8 Attorney General Robert H. Jackson, Remarks at the Second Annual Conference of United
States Attorneys Held in the Department of Justice Building, Washington, D.C. (Apr. 1, 1940),

reprinted in The Federal Prosecutor,24 J. Amer. Jud. Soc'y 18, l8-19 (1940).

32

BRIEF IN SUPPORT OF MOTION TO COMPEL RE SELECTIVE PROSECUTION EVIDENCE



I

2

3

4

5

6

7

8

9

t0

11

t2

13

l4

t5

I6

t7

18

t9

20

2l

22

23

24

25

z6

27

28

PETITIONER'S EXHIBIT E 62

, ,, r - ^---r- rri.-6d;a onrirlprl rnfind nilt ,nd resnectfullvreouests that this Court
l nls may well oc SuL;lr d uaDt. r r[rtwr rr wrrlrlrvu v*-' ---- - --r'

order the Auditor's Office to let him discover the truth'

DATED: September 22, 2012

Matthew Monforton
Attorney for Defendant Harris Himes
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Patrick F. Flaherry
Attorney at Law
1026 First Avenue South
P.O. Box 1968
Great Falls, MT 59403
(406) 727-8494
(406)727-8s37 Fax
patrick@mt.net

Matthew G. Monforton (MT Bar No. 5245)
MoxroRrox Lnw Ornlces, pLr_c

32 Kelly Court
Bozeman, Montana 59718
Telephone: (406) 570-2949
Facsimile: (406) 551-6919
matthewmon fo rton@yahoo. co m

Attomeys for Defendant Harris Himes

STATE OFMONTANA,

PlaintiI

vs.

HARRIS HIMES,

Defendant.
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F[I,DD
T}EBBIE IIARIION, CI.EBB

sEP 2 \ 2012

Case No. DC I l-l 17

[Assigned to the Honorable Loren Tucker]

COMPENDIUM OF EVIDENCE IN
SUPPORT OF' DEFENDAI\T'S MOTION
TO COMPEL SELECTIVE
PROSECUTION EVIDENCE;
EXHIBITS I.9

t2

l3

MONTANA TWENTY-FIRST JUDICIAL DISTRICT COURT
RAVALLI COUNTY

t4

l5

t6

17

l8

l9

20

2l

))

23

24

25

26

27

28

TO THE COURT AND COUNSEL FOR THE STATE:

Defendant Harris Himes submits this Compendium of Evidence in support of his Motion to

Compel Production of Selective Prosecution Evidence. The Compendium contains the following

items of evidence:

Exhibit l: Affrdavit of Matthew Monforton

Exhibit I A: Letter from Defense Counsel to the State (dated 8lZ3/12)
Exhibit I B: Letter frorn the State to Defense Counsel (dated Sl3lll})

I
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Exhibit iC: Missouiian articie (<iateci 4/ t3/ LO)
Exhibit lD Helena Independent Record article (dated zllg/ll)
Exhibit lE: Helena Independent Record article (dated llrllll\
Exhibit LF: Missouiian article (dated gl5li1)
Exhibit lG: Pertinent Portion of Transcript of Interview of L. Egan (3/2llll)
Exhibit lH: Ravalli Republic article (dated g/2g/ll)
Exhibit lI: Ravalli Republic article (dated 11l23llt)

Exhibit 2: Pertinent Portions of the Deposition Transcript of Lynne Egan

Exhibit 3: Pertinent Portions of the Deposition Transcript of Roberta Cross Guns

Exhibit 4: Pertinent Portions of the Deposition Transcript of Alan Ludwig

Exhibit 5: Affidavit of Harris Himes

Exhibit 5,4.: Cosrco Receipt (dated I l/30/09)
Exhibit 58: Letrer from Ill. Sec. of State (dated l2/5l}g)

Exhibit 6: Pertinent Portions of the Deposition Transcript of patrick Navarro

Exhibit 7: Affidavit of Patrick Flaherry

Exhibit 8: Pertinent Portions of State's Discovery

Exhibit 9: Affidavit of Noe Sanchez

DATED: September 21, 2012

I\/afthorr; l\uIn^f^*+^-lVaVlltvl tvll

Attorney for Defendanf Haris Himes
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CERTIFICATE OF MAILING

I, the undersigned, do hereby certify that a copy of the foregoing was duly served upon the

respective attomeys for each of the parties entitled to service by depositing a copy in the U.S. mail,

postage paid, addressed to each at their last known address as shown below, on the 21st day of

September,20l2.

Jesse Laslovich

Brett O'Neil

Special Deputy Ravalli County Attorneys

Special Assistant Montana Attorneys General

Office of the Commissioner of Securities and Insurance

Montana State Auditor

840 Helena Avenue

Helena, MT 59601
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Patrick F. Flahertv
Attorney at Law
I026 First Avenue South
P.O. Box 1968
Great Fails, MT 59403
(406) 727-8494
(406) 727-8537 Fax
patrick@mt.net

Matthew G. Monforton (MT Bar No. 5245)
MoNronroru Law OrrrcES, pLt,c
32 Kelly Court
Bozeman, Montana 59719
Telephone: (406\ 570-Zg4g
Facsimite: (406) 551-6919
matthewmon forton@yahoo. com

Attorneys for Defendzurt Hamis Himes

STATE OF MONTANA,

Plaintiff,

vs.

HARRIS HIMES,

Defendant.

MONTANA TWENTY:TIRIT JUDICIAL DISTRICT COURT
RAVALLI COUNTY
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) Case No, DC I l-t 17
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)
) [Assigned to the Honorable Loren Tucker]
)
) AFFTDAVTT oF MATTHEW MONFORTON
)
)
)
)
)

26

27

28

STATE OF MONTANA )

:ss
County of Gallatin )

Matthew G' Monforton, after being first duly sworn, deposes and states as follows:

l) I am counsel for Defenciant Harris Himes in the above entitled matter. I have firsthand
knowledge of the facts contained in this Affidavit and, if called to testif, at a hearing or nial, could
and would testify truthfully to the tbllowing:

EXHIBIT 1
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2) All of the exhibits attached to this Affidavit are true and correct copies of the originals, as

are all other documents attached to Defendant's Compendium of Evidence.

FURTHER AFFIANT SAYETH NAUOHT

DATED tnis 4 
af 

day of September, 2012.

STATE OF MONTANA

County of Gallatin

)

) :ss

)

on this !)-day of September, 2012, before me, a Notary Public in and for the state and

county aforesaid, personally appeared Matthew Monforton, known to me to be the person whose

name is subscribed to the within instrument and acknowledged to me that he executed the same.

IN WITNESS WHEREOF I have hereunto set my hand and affixed my official sealthe

and year fust above written.

-"trtrr.8

i..sEAL..j:
h+'*"*rs

SARAH HANSEN
Notary Publlo

for the State ol Montang
Beeldlng at:

Bozerran, Mgntana
MyCommlsdon Explres:

10,2016

da]

Residing 
"t, hfefn0fl

My commission expires, IAflq lO;Zpf t:0

Affiant

NOTARY PUBLIC for the State of Montana

EXHIBIT 1
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hcensed in Montma md Cahforrua

MONFORTON LAW OFFICES, PLLC
A PROFIISSIONAI LIMITLD LIABILITY COMPANY

32 KELLY COURT
BOZEMAN, MONTANA 59718

TELEPHONTj (406) 570-2949
riACSrMrLE. (406) 551 -69 19

E-MAIL: matthevmonfotton@yahoo.com

August 23,201,2

Jesse Laslovich Via U.S. Mail dy Enail: [L$louich2@,ntt.sou
Office of the Comm'r of Securities and Ins.
840 Helena Avenue
Helena, MT 59601

Re: State a. Hines (Case No. DC 1l-117

Dear Jesse:

In light of the substantial evidence we have discorrered in the last few weeks pertaining to
anti-Christian animus in the State Auditor's Office, we have gfave concerns that Mr. Himes has been
the victim of a selective prosecution. \We are therefore asking that your office provide complete
discovery regarding the following categories of information:

all documents (including electronically stored documents such as emails) and other
rnformation pertaining to the charging of Mr. Himes, including all communications with
person(s) outside of the State Auditor's Office, such as law enforcement agencies, prlvate
attorneys, and thc media;

all documents (including electronically stored documents such as emails) and other
information pertaining to instances of alleged securities violations that were brought to the
attention of the State Auditor's Office and prosecuted criminally since Lynne Egan assumed

the duties of Deputy Securities Commissioner in 2006;

a.[1 documents (including electronically stored documents such as emails) and other
information pertaifling to instances of alleged securities violations brought to the attention
of the State Auditor's Office and adjudicated civilly or administratively since Lynne Egan
assumed the duties of Deputy Securities Commissioner n 2006;

all documents (including electronically stored documents such as emails) and other
information pertaining to instances of alleged securities violations that were brought to the
attention of the State Auditor's Office for which no action was taken since Llmne Egan
assumed the dutie s of Deputy Securities Commissioner n 2006;

all documents (including electronicall)r stored documents such as emails) and other
rnformation pertaining to poLicies of the State Auditor's Office regarding the criminal
prosecution of securitres violations that have been in force since Lynne Egan assumed the
duties of Deputy Securities Commissioner in 2006;

EXHIBIT 1A
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Jesse Laslovitch
August 23,2012
Page 2

Copies of all refercal forms refetenced by Ms. Egan on page 38 of her deposiuon generated
by the State Auditor's office since she assumed the duties of Depury Securiries
Commissioner in2006;

The names, tides, and last known contact information regarding all former employees of the
State Auditor's Office who have left the Office since Lynne Egan assumed the duties of
Depury Securities Commission er in 2006 (we are willing to stipulate to the enrry of a

p rotective order regarding this information);

The complete employee file for Lynne Egan as well as all information pertaining to any
crtminal baclground she may have (we are willing to stipulate to the entry of a protective
order regarding this information);

The complete employee file for Brett ONeil as well as all information pertaining to any
cnminal background he may have (we are willing to stipulate to the entry of a protective
order regarding this information) ;

The complete employee fi.le for you as well as all information pertaining ro any criminal
background you may have (we are wiJ.ling to stipulate to the entry of a protective order
rcgarding this information) ;

AII documents (including electronically stored documents such as emails) and other
information pertaining to the raise Lynne Egan referenced on pages 150-151 of her
depositron;

All time sheets, time cards or other documents reflecting hours worked by Monica Lindeen,
I.vnne Egan, and you since the commencement of Ms. Lindeen's re-election campaign for
State Auditor and your campaign for Attorney General;

A11 documents (including electronically stored documents such as emails) and all orher
iniormation pertaining to any complaints or grievances made by ^y employee or former
employee pertaining to religious animus in the State Auditor's Office (we are willing to
stipulate to the entry of a protective order regarding this information);

All documents (including electronically stored documents such as emails) and all other
information perta-ining to any complaints or grievances made by *y employee or former
eraployee regarding Lynne Egan;

Copies of all "come clean" letrers, as defined by Mr. Navarro on pages 35-36 of his
deposition, Ms. Egan on pages 125-126 of her deposition, and Ms. Cross Guns on pages 63-
64 of her deposition, that have been issued by the State Auditor's Office since Ms. Egan
assumed the durie s of Deputy Securiries Commissioner in 2006

EXHIBIT 1A
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Jesse Laslovitch
August 23,2012
Page 3

' \)7e also need to depose two of your employees, Nita Holman and Tari Nyland, who have
been identified by other witnesses as having information pertaining ,o ,rr,i-Ch.irrian animus
in your office.

\X/e recognize that several of these reorue sts fall outsrde the scope of the prosecution,s
statutori\ imposed discovery obligations under $ 46-15-322(1), MCA. 

^Nevertheless, 
we beJieve that

the already significant amount of evidence we have marshaled regarding selective prosecution by the
State Auditor's office entitles Mr. Himes to addrtional drscovery-to .orifi.- or dispel thrs concern.

We look forward to your office's cooperation in providing this discovery. please feel free to
discuss this matter with me if you have any questions.

Very trulv yours,

4re%tr
Mattherv G. Monforton

MGM:dm

Pat Flaherty
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Matthew Monforton
Monforton Law Offices, PLLC
32 Kelly Court
Bozeman, MT 59718
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Orrrcn oF THE Moxrar.ge
Srere Auorron

Re: Your letter dated August 23,2012 (State v. Himes)

Dear Mr. Monforton:

The Office of the Commissioner of Securities and lnsurance, Montana State Auditor
(CSl), is in receipt of your letter dated August 23,2012, in which you made various
discovery requests. This shall serve as the CSI's response. We have taken the liberty of
numbering your requests in the order you presented them. You have asked for the
following:

(1) All documents relating to the charging of the Defendant. The State has
provided you with all such documents.. Please note the state has

.supplemented its initial discovery on August 31,2012, to include a recently
discovered certificate of authority for Monarch Beach Properties

(2) All documents relating to alleged securities violations that were criminally
prosecuted by the CSI since 2006. The State objects to this request as overly
broad and burdensome. To the extent you or Mr. Flaherty desire to examine
the boxes of files the CSI has retained since 2006, you are welcome to do so
anytime Monday through Friday between the hours of 8:00 a.m. and 5:00 p.m.

(3) Alldocuments relating to alleged securities violations that were pursued
administratively by the CSI since 2006. Please see immediately preceding
response.

(4) All documents relating to alleged security violations in which no action was
taken. Please see immediately preceding response, although we object to this
request to the extent you seek to review confidential criminaljustice
information.l

1 For requests 2, 3, and 4, the CSI also objects to your obtaining confidential personal private information
which will have to be redacted by the CSI prior to your examination. To the extent you seek to review the
boxes of files for requests 2, 3, and 4, the CSI respectfully requests that it be reimbursed for its costs to
redact the information.

s".,,.itilXouxi',1;Zi';if.?!]{i',5:'l ffi;rft?i-Ht it#'*fifffi Kk1 I B I T 1 B
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(5) Alldocuments_ pertaining to poricies of the csr regarding the criminarprosecution of securities violations since 2006. A-s was testified, no policies
exist.

(6) Copies of all refenal forms used by Ms. Egan since 2006. please see
response to request number two and footnote one.

(7) Names, tifles, and rast known contact information regarding a1 former
employees of the csl who have left the cSt since zdoo. ri" Csl oojects tothis request as to.relevancy and the lack of knowle-ge the former employeeswill have about this case. The csl also has a duty io protect the privacy
information of its former emptoyees.

(B) Complete employee file of Ms. Egan, including her criminal background. TheCSI objects to this request as to ielevun.y ,ni because this information
includes confidential private information.

(9) Complete employee file of Mr. o'Neil, including his criminal background.
Please see immediately preceding response.

(10) Complete employee file of Mr. Laslovich, including his criminal backgror"ind.
Please see response to request number eight.

(11) All documents relating to the raise Ms. Egan received by the CSl. please seeresponse to request number eight.

(12) All time sheets, time cards, or other documents reflecting hours worked by Ms.Lindeen, Ms. Egan, and Mr. Lasrovich since the commencement of Ms.
Lindeen's reelection campaign and the beginning of 'Mr. Lastovich's foimer
campaign for Attorney General. please seL resf,onse to number eight.
Additionally, the csl objects to the vagueness of this request, as the
commencement of each respective campaign is not adequately defined.

(13) All documents retating to complaints or grievances made by any employee orformer employee pertaining to retigious inimus in the csl. 
-pleise 

see'
response to request number eight.

ll i\ All rlaa. r*^^a^ -^r^r:- - a- -
'T/' ^" \rvu.,r r rEr rru r erirr.il rg r.o complatnls or gngvances madg by any employee orformer employee regarding Ms. Egan. please see response to-requesi

number eight.
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(15) Copies of all "come clean" letters since 2006. Please see response to request
number two.

You have also advised that you would like to depose Nita Holman and Tari Nyland. Ms.
Holman is currently on medical leave, but the CSI anticipates that she will return by mid-
September. Ms. Nyland is available during the week of September 17,2012.

Finally, in addition to the above objections, the CSI also objects to your requests on the
basis that they fatl outside the scope of Mont. Code Ann. $ 46-15-322(1).2 The CSI also
respectfully disagrees with your conclusions that a "significant amount of evidence" exists
showing that the Defendant is being selectively prosecuted or that "anti-Christian animus"
exists at the CSl.

Please contact me at (406) 444-2040 or BO'Neil@mt.gov if you have any questions.

Sincerely, ,

rtub
BRETT O'NEIL
Attomey

cc: Pat Flaherty

2 This excludes request number one.
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Residenrs pack clty counffiftffi5tl?.ffi{r# cogSment

BY KEiL.A SZPALLEH
o[ :i]; Mls'j')ulla'

Urqing him to rialt his "ignoratit and 
-

hurtfil" 
-crusacle 

, the daughtcr of one. ot

ifr. *ott outspoken critics of Missoula's

oiooosea uquilil.y ordinance came out

iloia"v *gt t as ,r memher c.'f the lesbian'
" g^Y, bise>:ual and

lllSlDE transgcirder
":---- con:urunitY'
I Protesis, raltte:i "Dad. l strongly
draw hundreds drijiigree rvilh the way
before heartng you have been
Page Atl portrayilg ti:e LGBT

cou:mtlnitYl' said

Tarvn Nash, wir.r identilietl herself as an

icli *tn',U., t r her falhei for the first
Unre auring tne public Lneeti:rg of the

lXiisouia C-lty (;ou:rci!' "Ycu have gone too

iri. i *lU rotitt i;ack any urlre ar:d tre

ouiet.I love y,r'r tlccause yoil are my dad'

but I have lost i j:;Pect tor You'"
Nash's fath,ri' 't'ei r-ash, rs chairman ot

N"iiltu;ihr;o:;.coni, lhc -lrc:u': fortned io

aut.uittt. ant i - :irscrirlt:r:tion ordinanc c'

fearing for thc ; "tetY c:f iatnilres' Ijlc

nppriEntfv n* .: ieft ihc ovt:'ilow iirg Cilv 
^.-

6Jrii.iiirr"rri,crs before shq spoke, bul or 
,, video: wilrcr r fi:.ragc frorri lvo.day's rally anr:l citY councii nreeilrrg by

'!''l' hIEARING ' 
Pagtt A1 gollrE :Lr llris stor!r crr 0.llissoulian'com'

r,4lCHAEL GtLLACIIER/Ml$$oulla'1

Katheriale Marie
cvcrtrng ll:r,rc tl r

r:i'liiriarric

Bentley spc'ku rii iav:r- of tlie oirj:nance lr Ccrlncri Chambers on lvlo'rda'/

lil,]:^1,:i"r"(c \i'rrc ii,lc)r"ei i'''i"u nt'i.iut"t to spea'r icrr ';i tigainsi ihe

&e
"fiOIs;

_'ry**n"-'@'S"l&,{..s'''Y"rS'"-Jry3XW 
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Mearireg

tl,e iive television i'eeci, she
iolc irci'falher i:e risked
ll,ririq irer forevei.

";oii ileed io re,rlize thrs
c.i nsacic you aie oit is\;ttoii!, iurd ii al{?Cts nic
,-,,: r'so:'.-1Il -y.', saici'Iar,1ti
r:sjr, v..ho bioke f:.oil lrrrr

siudie.s in Spokane to
tesirfl'. ..R.rgirr nov:1 an:
:rsir:rnri,.i. to call 1,ou rr,y.
lG{-iieri'"

-in ih.: standir:g-roorn_
urr:.1, uouilCll Uhambers.
clie er:s aiid tears eruutc,ri
ihroughoui tnore than
riiLee hours of pub.tic
coi:rilcn'r- on tlie anti_
rliscri minatiori orclinance.
i'I'l:<. i:r-';:i-ing was still in
pio)lress <li press time late
ivionday nlght.)

OpposcC as,,barbaric,,
,,:, , , r: ira_lC from Tei Nasir
and leuded as an ,,historic
step" cx: the other, tbe
m3asure drew a larger
.iuotence than any council
meeting in at ieast the past
thiee years.

Tl're ordinance aims to
protect people from
discriminatioa in
pi:,;iJol-'ri- lnt ar:d hor:sias.
bL.ra.l-ise ci',:rciual Or
per ceivcr..l ... sexual
orientation, gender

Hamitton preacher riarris HimIlTU:;IrT!J;:,I'**',""
ab oul ir o\r he t hough i :ne crclinance'r"ir"lin#r.i,.Yri,onrr
arid .r'ould banxrupi in. c,ry cf H,liiscr;:";i; :d; f;:r.

MtCHa,EL cALLACHEFt,t4issoutran

Councilrnan and
co-spcnsor ci lne antt-
crscrimrnatton oroinance
D.lve Stroh:naiei. l,siens io
the publtc's ccrnmenls
lvicnCay nrght.

petitions to drop oI{ in
favor ofthe proposai.

};lan,v pastors and
religious Ieaders spolre,
bolh for anrl agarnsi the
ordinance. It u,ould be ti:e
first of its kind in Moltana
bul one of some 129 such
local government
ordinances across the
country.

Ron Thiessen, a
Missoula pastor, said l:e
believes in harmor:v and
iras been glrci to ircir
discrimination dcesn,t
happen often against
people who are part of tl:e

LGBT community. But he
said he doesn,t believe the
council should advance
such a political agenda.

"I do not mock their
pain, but social policy is
not the place to resolve
this discord itr their livesi,
Thiessen said.

h'is Schmitt broke down
in tears as she l-old the
council how hard she tries
to protect her children.
Schmitt, who works at a
school, said she teaches
her children family values.
She turns off cable
teievision to protect irer
children, and she woulcl
Iove and seek heip for a
chii.d who *.. g"r'.

"It's not appropriate
behavior, and if thev,re
born that rvcy, there is
counseling and there is
helpi'schmitt saici.

Dustln Hanltinson. of
iv.fissoula, described some
of the opposing arguments
as "insane.', Hankiason
said some of them made it
sound like a pack of gay
nlen were running around
trying to capture peopie.

"We are America.
Freedom,,' Hankinsan said.
"The arrowof freedom
points to more freedom, It
does not point lwrv from
freedom. We cannot clainr
to be the paragon of

freedom and lberty and
still maintain l.hat it is
absoiutely acc:ptable to
oppress peopll for who
they are. It,s urntradictory,',

Anne Harris, a lieensecl
counselor, parent and
grandparent. e lso ursed.
the councii to,ldoptihe
measure and crlled for,ra
clear statenrent from this
body." Harris ended her
:€marks by ielllng the
council slre hetsel-f is a
iransgender tvoman and
would like to tell people
she lives in 

"..rrr*orritythat supports L GBT folkr;.
"I and my family are

proud to be frcln Missoula,
Montana,,' Hnn.is sa,id.
"Our civic prid,: will only
increase,,'

$ome members of the
public explainerihow the
ordinance woulC affect
them personalll'. Chris
Lockridge of lr{issoula said
he's identified his partner
as a "roommate', when
filling out paperwork to
rent a home. Wiren his
partner's mom cjed, he
couldn't admit i I to his
supervisor.

identity or expression.,, It
has drawn overwhelming
rer,ponse from the
Mjssoula community cnd
lre rond.

The roon: had fi11ed up
weli before the meetinrt
bel1an a.t 7 p.nr., iviih
people standing along the
rva_ls and some sittine
cross-legged on the floor.
One woman wore a
iainbow flag draped over
her shoulders, and another
carried a small flag.

Mayor Johr Ensen
asked the audienc! to allow
people',vho iive in
\,Iissoula - constii.uenis -
to speek firsi. When peoplc
applauded early on, fngen

warned tirat he rvould
recess the meeting if they
cla-pped for any speaker -
1n ravor or opposed.

"FJobody is going to
applaud tonight oir either
side/'Engen said. ,,What it
does is it ranips up the
tensiolr in the roonr, and
there's plenty of that
akeady'.'t

Sorno leaders of local
nonprofit groups threw
their weight behind the
ordinance, among them
the Pove;ello Cente; entl
thc Jcrnnette l{ankln peace
Center. A Fbrward
Montaira representative
noted she had 1,700

. "lwastaiking; tomy
ooss about geti.irrg time
away from work and she
asked nie why. t lietJ;,
Lo*kridge said. .,I was
a-tiaidl,
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Citizens line up to testify for rights
FEBHUARY 19, 2011 12:00 AM . BY CHARLES S. JOHNSON lH
STATE BUREAU

Social conservatives supported a bill Friday to
nullify Missoula's ordinance that protects residents
from discrimination because of their sexual
orientation and gender, while human rights
advocates lined up against it.

At issue was House Bill 516, by Rep. Kristin
Hansen, R-Havre, to prohibit local governments
from enacting ordinances or other policies like
Missoula's that include, as a protected class from
discrimination, any groups not included under the

Montana Hunian Rights Act.

The other bill, HB51 4, by Rep. Edie McClafferty, D-Butte, would expand the Montana Human
Rights Act to prohibit discrimination based on gender identity or expression and sexual
orientation. This time, human rights groups testified for that bill, while social conservatives
opposed it.

The result was a pair of hearings that were at times tense before the House Judiciary
Committee. The panel took no immediate votes on them.

A Democratic iawmaker protested one witness's use of the word "abomination" in his
testimony to describe homosexuality.

Some Democrats also objected to a decision by committee chairman, Rep. Ken Peterson, R*

Billings, to noi allow people unable to testify because of time constraints to at least stand and
say their names. However, they figured out a way around it by having more than 50 opponents
stand as Rep. Diane Sands, D-Missoula, read each of their names from the sign-up list.

Missoula enacted such an ordinance in April 2010 to protect gay, lesbian, bisexual and
transgender people from employment, housing and other forms of discrimination or perceived
discrimination because of their sexual orientation or gender identity.

"The crux of n-ry testimony today is that I believe that the Montana Human Rights Act preempts
the city of Missoula from doing this," Hansen said on behalf of her H8516.

State law already provides an established set of procedures for people to file discrimination
complaints with the Montana Human Rights Commission, for investigators to look into the
charges, for the commission to consider them and for an appeals process to court.

PETITIONER'S EXHIBIT F 778I24II2314PM
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"Montana's businesses, nonprofits and other entities are entitled to the predictability of having
a single forum for discrimination cases," the Havre lawyer said.

But opponent, Niki Zupanic, policy director of the ACLU of Montana, raised federal and state
constitutional questions about the bill.

The Montana Consiitution and legai precedents clearly provide that a charter city like Missoula
"has a presumption of authority to act to respond to local needs," Zupanic said. "Absent a
clear prohibition, there is no prohibition in our current law.',

Leading the suppori for Hansen's bill were two Bitterroot Valley conservatives who were
outspoken opponents of tlre Missoula ordinance last year.

Harris Himes, representing the Montana Eagle Forum, called the Missoula ordinance
"unconstitutional on its face."

"There are those of us who would not rent to gay and lesbian people for religious reasons,',
said Himes, a Hamilton pastor.

Pressed later by Rep. Ellie Hill, D-Missoula, what those religious reasons are, Himes said: "lt is
God himself who says that homosexuality is an abomination, and he has various punishments
for that too."

Hill asked what those punishments are, and Himes quoted Leviticus, saying that homosexuals
"surely shall br; put to death."

Dallas Erickson of Montana Citizens for Decency through Law said, "This law in Missoula
means that a person with a penis can now go into the showers where the people with vaginas
have gone."

Erickson said l-re knows Ravalli County residents who won't take their children into Missoula
businesses "because they don't know if they're going to be confronted in the restroom with a
different gender."

Leading the opposition to the bill was Dave Strohmaier, a Missoula City Council rnember who
co-sponsored the ordinance.

"l respectfully but strongly urge you to table this bill," he said. "Sadly, discrimirration against
(lesbian, gay, bisexual and transgender) mernbers of our community is alive and y,rell, wfricfl is
precisely why I co-sponsored our ordinance."

Strohmaier said he takes "very seriously the rights granted to self-governing municipalities by
the Montana Constitution" and urged lanrmakers to respect the Missoula ordinance and the
civil rights it eirsures.

Bozeman Mayor Jeff Krauss urged defeat of H8516, citing the city's ordinance requiring equal
treatment regardless of sexual orientation.

Ryan Morton, a gay man from Missoula, said he pays $+O a month for his gym membership for

http://helenarr.com/news/crtizens-hne-up-to-restrfy-for-flshts/article-16dds8bo-3bef-lle0-b41b-0o1cc4co02el::rxllllBtT 
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the use of all tlte facilities.

"But in Helena, if the owners found out that I was gay, they could refuse me entrance to the
locker rooms and showers without repercussions," he said. "And I pay for those services. l've
paid for those facilities, and l'm not a criminal. l'm not a pervert."

Meanwhile, McClafferty's bill drew testimony in support from six people, while five opposed it.
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Bill to protect fetuses draws on abortion debate
JANUARY 11,2011 11:41AM . ASSOCTATED PRESS

HELENA - The sponsor of a bill making it illegal to kill an unborn child says the proposal has
nothing to do with abortion - even thorigh abortion foes and supporters lined up'to iake
different positions on the measure.

The bill sparked familiar arguments over abortion between old foes at a legislative hearing
Tuesday. lt is expected to clear the Republican-controlled House Judiciar! Committee. Thepanel's chairman said a vote could come later this week.

Groups opposed to abortion said Kalispell Rep. Keith Regier's bill is needed to prosecute
those who kill an unborn baby, perhaps during a crime against the expectant mother. They
said House Bill 167 excludes legal abortions.

"l would like to mention there is a far higher authority here. God hates those who shed
innocent blood," said Harris Hitnes, a pastor and aciivist with the conservative Eagle
Forum. "This unborn baby is an innocent victim and those who kill it should be punlshed.',

Regier, a Republican, said he thinks it makes sense to criminalize the death of a fetus
because it should count as a separate crime, such as in cases when the expectant mother
is murdered. He said several dozen other states have similar laws.

The measure defines an "unborn child" as a "human who is conceived but not yet born,,
and adds the term to the state homicide statutes. lt aims to exclude injuries caused during
standard medical care and lawful procedures.

Groups largely in favor of abortion rights say the bill is an attempt to put politically charged
language into law.

They worried it could carry unintended consequences, such as by exposing a women,s
medical record to public scrutiny during prosecution and opening up doctors involved in
procedures not considered customary to prosecution. The bill's dpponents argued there are
better ways to prevent violence against women.

"The Montana Legislature should focus on prosecuting violence against pregnant women
without political overtones," said Alexandra Corcoran, with NARAL pro-Choi6e Montana."we can do so without becoming entangred in the abortion debate.,,
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lUlissoutrisn

Ravalli County commissioners OK federal funds for family
planning clinic for 'l year

citizens of the county," health department
a beaming smile. "l can't say how grateful
makes me cry on its own,"

Well more than 100 citizens crammed into the commissioners' meeting room, spilling into the
hallway, to listen to more than 3 1/2 hours of debate over Title X funding for the family planning

clinic.

Commissioners were up against an Aug. 8 deadline to sign a task order granting $39,932 to
the clinic, which provides birth control, emergency contraceptives, pregnancy and pap tests,
testing for sexually transmitted diseases, nutrition education and counseling on a sliding scale.

The clinic serves more than 460 patients, 80 percent of whom are adults. Of those clients, 78
percent are at or below the poverty level. Had commissioners chosen to deny the federal
funds, the clinic would have faced closure and some health deparlment workers would have

lost their jobs.

At the end of the lengthy and emotional meeting, Commissioner Matt Kanenwisher made a
motion to simply accept the federal money. The motion failed 4-1, with Commission Chair J.R.
lman casting the only vote in favor.

lmmediately aiter that vote, Commissioner Greg Chilcott made a motion to accept the grant for
this year, with the stipulation that the board commit to finding alternative funding sources by
the following fiscal year and beyond.

That motion passed 3-2, with Chilcott, lman and Commisssioner Suzy Foss voting in favor.

Kanenwisher and Commissioner Ron Stoltz cast the dissenting votes.

AUGUST 05. 2011 6:00 AM . BY WHITNEY BERMES RAVALLI

BEPUBLIC

HAMILTON - After hours of emotional testimony,
the Ravalli County commissioners voted 3-2
Thursday to accept federal funding and keep open
the doors of the county's family planning clinic.

But the vote came with a caveat: The clinic must
find alternative funding sources within the next
year.

"l am really surprised and truly grateful that this
went through because it was so imporlant for the

director Judy Griffin said, choking back tears behind
I am. I am over the top with support I got. That

http://missoutran.com/news/rocal/ravallr-counry-commrssroners-ok-fed trcle-720eecfc-bf08-t1eo-e327-001cc4EXITl,Bfft.rl 
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Kanenwisher said his biggest concern with the family planning program stemmed from theclinic's policy of not notifying parents when their children use t[e mJOical services.

"The bar for c.lepriving a parent of their rights should be extremely high,,, Kanenwisher said.
"Especially given the option that the county has the ability to proviUJa benefit to the county
citizens which does not entail violating thai right and interfering with that sacred duty, I have
heard nothing here today which convinces me to sacrifice thairelationship for another,s
benefit."

Foss echoed Kanenwisher.

"That is 100 percent my stance. This is about parental rights," she said, adding she was opento supporting the program with money from different sources.

Stoltz added a simple follow-up.

"The only comment I have to make is that Matt sums it up right,,, stoltz said.

Chilcott said while he believes it is wrong to put the state between a child and their parents, he
felt the clinic provides impoilant services, such as breast and pelvic exams and pre-cancer
screenings.

".Those are things you don't get other places without money," Chilcott said. ,,There,s more to

::-t 
Orontam' lt's not just about providing birth control and 

".n*rg*n"y 
contraceptives to kids.,,

Almost 50 people took their turn at the microphone during public comment. From doctors and
nurses, to nonprofit directors and pastors, the issue of family planning hit home on both sides
of the issue.

An overwhelming majority of Thursday's speakers urged the commissioners to accept fecieral
funds for the clinic. The room was filled with handmaie signs bearing messages like
"Commissioners, give up your government health care" arid "Title X faves lives.,,

Many gave pei'sonal, and oftentimes emotional, testimony about how fanrily planrring has
helped them and people they have known.

Stacey Umhey, director of Hamilton's Supporters of Abuse Free Environments, remembered
her experiences with family planning.

"l plattrted rny family. I couldn't have done that without a tamily planning clinic,' Umhe;r 5sid.

Elizabeth Neff of Hamilton said she was "shocked and appalled" that the issue had even come
up.

"To think that chiidren can go talk to parents assumes they have parents to talk to,,, Neff said.

http://mrssoulan'comlnews/local/ravallr-counrv-commrssroners-ok-fed.trcte-72o9ecfc-bfo8-1re0-e327-o0lcc4EXITl,Brrrrrl 
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"Consider the children who do not have the perfect lifestyle. ... lt is your job to protect all of
us. "

Christina Dunbar said not only sexually active teenagers and adults use the clinic's services.

"lt is a vital medical care facility to women in this community," Dunbar said.

Former Ravalli County Attorney George Corn told commissioners that poor families and
women would take the biggest hit from the loss of the clinic.

"They will sufier because you stood for your principles," Corn said. "They will pay the price of
your principle."

A handful of speakers supported denying federal funds.

Harris Himes, pastor for the Big Sky Christian Center, called the issue a biblical contest.

"To vote to accept these funds is to ignore God's mandate," Himes said. "Stand for God."

Nancy Ballanoe, a Hamilton school board member, urged commissioners to stand for their
principles.

"Let's look for additional funds, but let's not tie ourselves to the strings of federal funds,"
Ballance said.

Reporter Whitney Bermes can be reached at 363-3300 or at
whitney. bermes@raval I irepubl ic.com.

http://mrssoulian.com/news/local/ravalli-county-commrssioners-ok-fed. trcle_720eecfc-bfo8-11e0-e327-oor*oEXI-lltBfferirl 
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Okay - we are going on the record and this is lviarcir 21" at about 5 to 1 i . Vv'e,Jnes,Jay . We
are in the offrce of the insurance?

CO\4NTISSIC)NER L)-F,S.BCURI,I.IES ANI.J INSURANCE. WE CALL OUR.SJ]LIT TIIE
CSI

Wow. Like Crime Scene

YEAH.

Investigators. Okay. And, uh, I am Pat Flaherty. I am representing Harris Himes who is
charged with, uh, some crimes. And present is Jesse Laslovich and Brett O'Neil, the

attorneys for CSI and we are going to record this interview with your permission everyone.
Is that alright?

Conect.

YES.

Okay, so, Lynn, I hear that you are a good employee here in the securities field, but that's
all I know. But I would like to get to know you, what you do, how long you have done it,
how you got to be here.

OKAY.

Can you kind of go back and give me a little thumbnail CV

OF MY TENURE WITH THE AGENCY, OR PRIOR TO THAT?

Prior to that, and then especially with the agenry.

OKAY. I WORKED FOR D.A.DAVIDSON AND COMPANY AS AN OPERATIONS
MANAGER FROM 1980 TO 1990.

Where at?

IN HELENA. THE HELENA BRANCH OFFICE. I WENT BACK TO COLLEGE
AND GOT AN ACCOLINTiNG DEGREE AT CARROLL, IIM, I LEFT D.A. IN 1990.

I PASSED THE TINIFORM CPA EXAM IN DECEMBER OF 1991.

So you are a CPA?

I'M NOT PRACTICING AS A CPA, BUT I HAVE A DEGREE IN ACCOLINTING
AND I PASSED THE TINIFORM EXAM. I HAVEN'T KEPT MY LICENSE
CURRENT, BECAUSE I DON'T DO PUBLIC ACCOTINTING.

EXHIBIT 1G
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WELL YOU SAID INVEST AFFINITY FRAUD, YOU MEAN INVESTIGATE
AFFINITY FRAUD?

When you investigate. Did I say invest?

YEAH.

Thank you for reading my mind and correcting that.

LIM.

We talked about that earlier, yeah.

ANYTIME WE INVESTIGTE ANY ALLEGATION OF POTENTIAL
WRONGDOING OR WE BELIEVE THAT THERE COULD BE WRONGDOING WE
SEARCH TO A LOGICAL CONCLUSION.

Does that include going to the affnity with the one that's taking advantage of a person.

IT DEPENDS. IT CAN AND THIS MONTH IT DOESN'T. IT'S ALL ON A CASE BY
CASE BASIS.

How do you determine whether or not to go to the person that is the perpetrator, or alleged
perpeftator?

AGAIN IT DEPENDS ON THE SITUATION. AVAILABILITY OF THE
INDIVIDUAL. A LOT OF TIMES INDIVIDUALS REACH OUT TO US. THEY
CONTACT US AND SAY, YOU KNOW, I'VE HAD PEOPLE CALL AND SAY I
WANT TO CONFESS, I'VE BEEN DOING THIS AND THAT, STARTS THE
INVESTIGATION. SO AGAIN IT'S TINIQUE TO EVERY SITUATION.

A11 right, so there's no written handbook or protocol it's just as each case comes along you
investigate it on its own merits?

EXACTLY.

Did you ask Harris Himes for his response to these charges that are being made here?

I ATTEMPTED TO REACH MR. HIMES BEFORE, IIM, I CONCLUDED MY
REPORT AND DID NOT GET A RESPONSE BACK. SO, AFTER HE'S BEEN
CHARGED, NO, HE'S REPRESENTED BY COI.'NSEL. I DO NOT REACH OUT TO
PEOPLE AFTER THEY'VE HAD COTINSEL.

But how did you try to reach him before?

BY TELEPHONE.

27 EXHIBIT 1G
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How many times did you call?

UH, ONCE OR TWICE.

Did you leave a voice mail message?

I BELIEVE I DID, YES.

Did you state the reason for the call?

NO, I JUST ASKED TO HAVE HIM CALL ME BACK. I IDENTIFIED MYSELF,
WHO I AM, WHO I'M WITH AND ASKED FOR A RETURN PHONE CALL.

So you would have said that - do you have a phone log or anything like that that would
show you called him?

I DON'T KEEP A PHONE LOG, NO.

Do you know when you called him?

PRIOR TO MY WRITING THE REPORT. I NEVER SPOKE TO HIM SO I DID NOT
WRITE A CONTACT REPORT.

Okay. And is that the same with Bryant?

I DIDN'T HAVE A PHONE }JUMBER FOR MR. BRYANT.

Did you try to contactBryant?

I DIDN'T HAVE A WAY TO CONTACT HIM. I DIDN'T I{AVE A PHONE
NIIMBER FOR HIM.

Now, Lynn, I understand that you are critical, from the securities iaw standpoint, that, you
know, these documents don't properly disclose what should be in a perspective and under
section

204 AND 205

205,thankyou, there's not full disclosure and, and you,re upset with that, okay.
Understanding all of that and not wanting you to revisit that, you're an expert witness. And
you know expert wi0resses can be asked hypothetical questions.

EXACTLY, YEAH.

And so, hypothetically, let's assume

28 EXHIBIT 1G
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Hines hcads for
initinl lwaring
I,ATJRA LunrpolnsT
Rrvaru Rruar

_ H*tHirnes will appearin
Ramlli Cor:nty Dishic-t bor:rt on
Qec_. 7 to enter his initiat plea to
six felonycharges fl ea oir Sepf

.23, including theft, fraud aud
coaspiracy, and a seventh charge
addedrecently.

_ Since the original cbarges were
tued, more people have come
forwardwith accusations against

{pes.SglasJ week, Brett d,Neil,
attorney for the state Or6ce of
the Commissioner of Secr:riUes

- - --Sealttttlr pageAl

tfaf urt

C,ontinued

and Insurance, filed in
amendedmotiouthat
addedanadditional
felony count of ftilure to'
register as a sdesperson.

Accordlngto court
records, an inrrestigation
tevealed that Himes con-
ductedsseries of meet-
ingS with several Ra%lli
County residents betwe'en
2000 and20O4.Atthese
meetings, Himes all. egedly
advised people to make
group investments in the
commodities market.

InFebruary20O0, one
victim claimedhe gave
Himes an investment of
$10,o0o and Himes alleg-
edly said he would receive
$l;000 to $2,000 amonth
onhisinvestment. The
victim received a letter,
signedby Himes, that
statedthe moneywas
investinginaprognm
that would "help in both
the Lord'Swork and (the
victim's) retirementl'

.Tlvoyear's Iater, the
victim had still seen no
refum on his invest-
ment. When the victim
requestedhis money
back, Himes allegedly told
himitwaswiththreemen
in California. A year later,
thevictimtrieda@in,
but Himes told him the
moBeywas gone.

this storyis remi-
niscent ofthe originat
situation that prompted
ayearlonginvestiga
tionby the Office of.
theCommissiouerof
Securities and Insurance.
The origindclurges
stemmedfroma2008
series of incidents where.
Himes andcodefendant
|ames "|eb" Brlant alleg-
edlypromised e lna! a
20 percent retum onhis
$I5O,OO0 investnent
and 5 percent owner-
shipintheir company,
DurathermBuilding

Systems. After getting the out and offered the case
run-aro-und, the vigtim to District ]udgelefhey
claimedhereceivedno Langton,wtroiefrrsed-
monetaryreturn,receipts basedonprodousinter-
or certificate of or+'ner- actions withHiuus,
shipandcoddn'tgethis |effersonCourtymoneyback. Districtludgetoren

Afterawarrant was T\rcker has acceptedthe
iszued for his arrest, case. Himest brief Dec.
Himes turned bimself 7 appearence willbe in
in and was released on ]efferson County as a
$IO,OOO bail on Sipt. 28. convenience to ioren, but

He then called into most other hearings will
KGVOradio's"Thlkback" beinRavalliCounty.
stior andtoldlisteners he But Himeswon'tbe
would not relresent him- ' appedring before T\rcker
self,wenthoughHimesis alone.Himeswes able

Himes went on to claim 7, Great Falls attomey
that gayandpro-abortion Patrick F. Flahuty signed
activists maybebehind on to representHimes.
the charges against him Flaherty has practiced
andBqant;Himesftu- lawfor 35 years andspe-
ther claimed that State cializes iu Indian law,

anattorney..

. Insurance Commissioner
MouieaLindeenmay
dso have come after him
because of politicsl dis -
agleements they've had in
tlepasL

Afewdap later, Himes
filedamotionto have
Raralli County District
]udge ]anes Hapes dis-
qualifiedfromhearing
his case. Haynes bowed

to find counsel; onNov.

p ersonal injury.and pris -
oners' ri ghts, Dudngthat
time, h.: has appealed
cases as [ar as the
Montana Supreme Court.

Pexrhrtportnl.riuru
f,undgris{ at763-33OO
or laur*:.Iunilquist@
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EXHIBIT 2

MONTANA TWENTY-FIRST JUDICIAL DISTRICT COURT

RAVALLI COUNTY

STATE OF MONTANA,

Plaintiff,

vs.

HARRIS HIMES,

Defendant.

CAUSE NO. DC-11-117

DEPOSITION UPON ORAL EXAMINATTON OF

LYNNB EGAN

BE IT REMEMBERED, that the deposition upon oral

examination of LYNNE EGAN, appearing at the instance of

P]aintiff, was taken at the offices of the Securities and

Insurance Commissioner, 840 He1ena Avenue, Helena,

Montana, or Tuesday, August L4, 20L2, beginning at the

hour of 10:05 a.m., pursuant to the Montana Rules of Civil

Procedure, before Jan M. Baldensperger, Court Reporter and

Notary Public.

Charles Fisher Court RePorting
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Lynne Bgan

APPEARANCES

ATTORNEY APPEARING ON BEHALF OE THE PLAINTIF ,

STATE OF MONTANA:

Mr. Jesse Laslovich, Esq.

Office of the Montana State Auditor

840 Helena Avenue

Helena, Montana 59601

ATTORNEY APPEARTNG ON

HARRTS HIMES:

BEHALF OF THE DEFENDA}{'",

Mr. Matthew G. Monforton, Esq.

Monforton Law Offices, PLLC

32 KeIIy Court

Bozeman, Montana 597L8
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Lynne Egan

WHEREUPON, the following proceedings were had

and testimony taken, to-wit:

LYNNE EGAN,

called as a witness herein, having been first duly

sworn, was examined and testified as follows:

EXAMINATTON

BY MR. MONFORTON:

a. Could you state and spelI your full- nanr.)

for the record.

A- Lynne Egan. L-y-n-n-e, E-g-a-n.

a. How would you like me to address you

today?

A. "Lynne. "

O. Okay, Lynne. I'm Matthew Monforton, and

I'm one of the attorneys representing Harris Himes

in the matter of State vs. Himes, which is a

criminal matter that's currently pending out of

Ravalli County.

Have you ever had your deposition taken

before?

A. Yes, I have.

O. How many tj-mes?
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Lynne Egan

any other promotions?

A. Yes. In approxiurateiy .june of 2AA6, i

was made the acting deputy securities commissioner.

And when Monica Lindeen came on board January lst of

2009, I vras made the deputy securities commissioner.

a. The "acting" part dropped off in 2OO9?

A. YeS.

O. TeIl me how your duties changed when you

became deputy securities commissioner.

A. WeIl, from -- from the acting to the

formal deputy, they didn't change at all.

a. How about when you became acting deputy

securities commissioner? How did your duties

change?

A. I then became solely responsible for the

oversight of the securities department. There was

no longer the dual chief of staff, deputy securities

commissioner. f moved from answering only to the

commissioner and the deposit chief of staff. I did

no I no longer had a deputy securities

commissioner over me.

My duties were primarily primarily the

same; however, if I had a clisciplinary issue, I

would have just involved HR and li-ke1y not had a

deputy. There wasn't a deputy after after I 2L
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became the formal deputy.

a. Did any kind of disciplinary issues occur

after your promotion to acting deputy securities

commissioner commissioner or when you became

deputy securities commissioner?

A. I don't recall. No, f don't think so.

a. Now, I understand Mr. Flaherty

interviewed you a few months ago. fs that correct?

A. That is correct.

O. And f want to warn you in advance. I

have some questions that will probably seem

repetitive.

My understanding is that that interview

was an informal interview and was not under oath.

fs that correct?

A. I do not believe I was sworn in.

a. Okay. And I don't believe we had a court

reporter present. So we've got something of a

transcript but not -- not a formal transcript. So

if my questions are repetitive at times, it's not

meant to irritate you. It's just to make sure we've

got your testimony on the record and under oath and

we've got a clear record of what you've sai-d.

A11 right. I think you told

Mr. Flaherty at one point during the interview that 22

Charles Fisher Court Reporting
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Lynne Egan

" I am second under Monica Lindeen. ,' f s that
correct?

A. fn regard to securities regulation.

O" Okay. And tell me what you mean by

lzou're second under Ms. Lindeen. Or maybe you,ve
just answered the guestion.

A. Wel_l_, Monica Lindeen is the commissj-oner

of securities. I'm the deputy commissioner of
securities- so in regard to securities regulation,
Monica, and I'm her deputy.

a. Since 2009, is there anyone that you,ve
answered to in this office other than Ms. Lindeen?

A. Yes.

O. Who -- who would that -- who would that
be?

A. It woul_d be the chi_ef of staff .

O. And since 2OO9 starting in 2009, was

that Mr. Schweitzer?

A. Yes, it was.

A. Okay. And then .Ta_nua-r)r qtartingf in
January of this year, it became Mr. Schafer; is that
correct?

A. Mr. Schweit_zer left in March of zotl, So

there were two indi-vidual-s acting from March of 2oLL

until Mr. Schafer came on board in January of 20L2. 
23
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administrative in nature.

O. Do you ever make any recommendations to
your legal department as to whether a matter should

be pursued admj-nistratively or crj-minally','

A. I do, y€s.

O. How do you express those opinions?

A. In verbal discussions.

O. Are those kind of opinions ever put into

writing?

A. When I complete an investigative report.

I j-dentify possible violations. "Possible,

violations. " Those are my opinions. And i cite the

statute in which I believe a possible violation may

have occurred and why I believe that.

And because it's the securi-.ies act,

we're a criminal justice agency, f f suppose any

possible viol-ation that f identify could k'e criminal

in nature. So I do articulate in writing Dossible

violations, whj-ch every one could be crimr:rarl in

nature.

O. In your reports, do you make an). kind of

statements to the effect of "These v-i ,.->Iati ti-Ls should

be pursued criminally"?

A. In my investigative report?

A. Yes.

Charles Fisher Court Reporting
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remuneration or a commission wj-th regard to the

securities act?

A. In my mind, a commission is a direct

consequence -- monetary or nonmonetary for the

sclicitar--ion of an investor. Other remuneration

would be receiving proceeds from the investment for

the direct benefit of the promoter or promoters.

a. f'm going to take a short break.

(Off the record)

BY MR. MONI'ORTON:

A. Ms. Eganr w€'ve discussed briefly some of

the opinions that you believe you might be asked to

give if the Himes matter goes to trial.

Is there a report in which you've

expressed those the opinions that you've

described a moment ago?

A. I have a draft report in progress. f

haven't finalized a report.

O. When do you believe that that draft

report will- be finalized?

A. f don't know. Within 30 days.

a. Okay. Is there any kind of initial-

report that you've issued with regard to the varj-ous

subjects you plan to opine upon?

A. OnIy the draft report. f I draft a 51
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see it on yours, so that's correct.

O. And with regard

as Exhibit 36, aside from

of the right-hand corner,

you is my handwrititg, is

PETITIONER'S EXHIBIT

Lynne Egan

F 99

to what we've h.rcl marked

the handwriting .-rt: the top

which I will- rep,-'t-'sent to

this a report th,rt you

r,vhat

.-ice, at

,ulIet

.lr.-yant .rnd

prepared?

A. Absent the handwriting and the r;r-r1-es

numbering, it's a report that f prepared.

A. When did you report -- prepare t,l'ris

report?

A. On or about April 20, 2oll.

a. I want to refer you to page 7 of

we've marked as Exhibit 36. And you 11 no'

the top half of the page, there's several

points describing the reasons that Pastor

Pastor Himes may have viol,ated Section

30-10-301 ( 1 ) (b) . Do you see the area r'm

to?

l-ef erring

A. I do.

a. I want you to read into th': rec(,"cl the

Iast buIlet point.

A. "omitted the issuer's backgrounc and,/or

hj-story including but not limited to any r'..,(Julatory

or crj-minal action issued against the issti.:r or its

offj-cers and directors, among other 1-hings

Charles Fisher Court Rcportir.rg
503 East Mendenhall, Bozeman MT 597 15, (40(, t . :t7 -9016

E iHIBIT 2



L

z

3

4

5

6

7

8

9

10

11

L2

13

T4

15

16

t7

18

19

20

2L

22

23

24

25

PETITIONER'S EXHIBIT F 100

Charles Fisher Court Reporting

Lynne Egan

purposes that directly benefited both of the

---1 ^-r-
-L Ci,P(Jrr(rsrr L:, .

The the one direct payment I found to

Mr. Himes was $750, f believe. And that's, again,

just off the top of my head. And then approximately

in excess of $50r000 was sent to three credit card

companies: American Express, Chase and Discover.

And I was abl-e to obtain credit card statements from

Discover and American Express, and there were

charges both the respondents were credit card

holders with both of those credit card companies,

and there were personal charges on those credit

cards and expenses unrelated to Duratherm.

o. All right. r want to start wj-th the $750

amount that you mentioned. TeII me where that comes

f rom.

A. ft came from a bank, Harris Bank, owned

and controlled by -- well, a bank account registered

to Monarch Beach Properties at Harris Bank-

O. This was a check written on the Monarch

Beach account?

A. I believe it was a check. I don't I

can't say for certain it was a check. It may have

been a wire. But it r believe it was a check-

O. Do you remember the date that that check 6L
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was issued?

A. NO.

A. Instead of making you suf fe.r,-, wl

we try to make it a litt1e easier f or you.

A. You're expecting me to havc too

memory.

O. I'm going to mark this next doc ,:r-tt as

Exhibit 37. Lynne, I'rl going to ask you r.r, take a

moment and tell me if you recognize t,lat (, 'cument -

(Whereupon, Exhibit No. 37 was r.,irke,

purposes of identification. )

THE WITNESS: This aPPears to be

that I prepared in regard to records

Harris Bank.

BY MR. MONFORTON:

asi

rece

eadsheet

e:d from

,; l-ike

a date

ris

O. Does this document refresh voL'rr

recoJ-J-ection as to the $750 payment t hat l

referenced earlier?

A. It does.

O. And is that is that the amou'

that's or the notation made on wh. t 1c.,'

the bottom of the first set of numbe:-s wi

of December 22,2008, Check 1011, S7:''0, i]'

Himes? Is that

A. It does

Charles Fisher Court Rcl-lt 'ting
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A. Okay.

A. yeli.

O. When I look at the top of that set of

numbers on Exhj"b-it 37, it indicates a wire deposit

on June 5 in the amount of S150,000.

Is that the $150,000 that Mr. Serata

that originated from Mr. Serata and that went to the

Monarch Beach account?

A. Yes.

O" And it is your opinion that the $750 that

was paid from the account sj-x months J-ater

constitutes remuneration or a commi-ssion from that

$150,000 deposit by Mr. Serata?

A. YeS.

O. What do you base that opinion on?

A. Based on the fact I use the FIFO

a. I think I know what that is

A. First

O. just

A. in, first out accounting. And, again,

this does not have the running balance. When we

schedule bank records, w€ do a running balance of

the bank account.

So accounting for the 1501000 that came

in $750 of the 150,000, on a EIFO basis, went 53
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directly to Mr. Himes and did not 9o to Duratherm,

so it is my opinion that is indirect remuneration

from Mr. Serata i-n regard to his investment.

O. Does your reliance on FIFo depend on

whether or not there are additiona]- monies in the

account besides the $150,000 allegedly deposj-ted by

Mr. Serata?

A. If I recall correctlY, there was

approximately $12,000 in this account prior to the

money coming in from Mr. Serata. f would have to

see the fuII bank schedule.

I don't know if much, if anything, came

in during the time period that this clocked out to

run. But f do take into consideration existing

funds on a FIFO basis.

O. So if there is if if there was

S12,OO0 to start off with on June 5 and then there's

a deposit of $150,000 on June 6, then there would be

approximately L62,OOO in the account?

A. Yes.

a. And if there's a $750 payment made six

months after the fact, what enables you to determine

whether that $750 came out of Serata's $150,000

deposit or the initial- L2,OOO that was in the

account? 64
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A. That's why f use
.: 

- 
c: -^-LLLL , J_ l! i' L (Jt.l L_ .

O. Is FIFO the basis
upon to opine that the $750

2008 in fact came from the
of 2008?

FIFO accounting, first

that you're relying

check issued- in December

$150,000 deposit in June

A. Yes.

a. Is there any other basis or any other
grounds that you're relying upon to make that
opinion?

A. Again, f I did the schedul_e over a

year and a half ago

A. Understood.

A. I don't be]-ieve there was much

addj-tional money coming in, if any money coming in.
f think that Monarch Beach properties' bank account

for the entire time period after 6/6, once the
L2t00O had clocked out, I think that was it or or
virtually it.

So by the time you get to December of
'08, the only money in that account would be Serata

money. But I would have to look back at my bank

records. I'm basing this on memory.

O. Fair enough. Your recollection is that
after the $150,000 deposit in June of 2008, there

Charles Fisher Court Reporting
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were no additional deposits into the Monarch bank

account that we've been referring to?

A. I remember there were a couPle, I

believe, reverses where there would be a charge and

then a credit back bought something, brought it

back. But, again, that's it's too long ago for

me to remember every single item --

a. Fair enough.

A. but I remember there were few if no

actual deposits. There were some deposits as a

result of a credit-

A. Can you testify or can do you believe

you can can give an opinion at trial, beyond a

reasonable doubt, that that $750 that was paid to

Mr. Himes allegedly paid to Mr. Himes in December

2oo8 in fact came from the serata monies that were

deposited in June of 2008?

A. I can't say sitting here right now,

without going back and revisiting my schedule, that

I can, beyond a reasonable doubt, sdY that it

came I would want to go back and refresh my

memory.

A. What additional things would you be

Iooking for in order to refresh your your memory

to make that determination as to whether that 6625
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Lynne Egan

750,000 excuse me $750,
rlanl-+sv\rvL, l-d{re, rrom [41f . Sef ata, S

sorry -- Mr. Serata's deposit?
A. f would just have to

records.
go back over bank

beyond

- a^^rr 
- 

!uvvvqll u

a reasonabl_e

rIn

O. What would you be looking for in those
bank records to

A- r'd be looking to ensure that there were
no additional funds, that there were no additionar_
withdrawal_s " f would reverify my cross_footing on
the balance, go back -- if you if I,m going to
beyond a reasonable doubt beyond a reasonable
doubt, f want to make sure f ,m beyond a reasonabl-e
doubt.

A. Absolutely. And that,s
we're that's what f that,s why

that's what

I'm asking the
question.

A. Right.

O. Be more specific, if you couldr os to
what those bank records __ what ]/ou vJoul_d be iooking
for in those bank records to enabl_e you to make a
determination as as to whether that $750 paid to
Mr. Himes in December of 200g, beyond a reasonabl_e
doubt, came from the Serata monies?

A. I woul_d again want to look and see if
67
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additional funds came in, verify the balance, and --
f 'm -- I'm very comfortable saying it f wrote it,
and I -- when I did it, I was comfortable. But

you've got me going beyond a reasonable doubt now.

I want to go back and double-check.

a. Okay. Aside from looking to see if
additional monies had come into the account after

June of 2008, after the Serata deposit, what other
things would you be looking for in order to enabl_e

you to make that beyond a reasonable doubt

A. I woul-d

O. opinion?

A. f 'm sorry. I would go back and and

look at the check again, make sure that it was

actually cashed by Harris Himes, deposited to
Mr. Himes's personal bank account or cashed by him

with his signature, and make sure -- which it
wouldn't be the case -- make sure it didn't get

returned for one reason or another.

And clearly the amount came out of the
bank account because, when scheduling, I foot to the
bank balance. But I would double-check beyond a

reasonable doubt.

I would look at the financial_ instrument.
I would verify the the date that Mr. Serata's

68
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l-etterhead for her, and I baked for fund-raisers.

I 've put up some signs, cione bakeci f or

fund-raisers. I've made some phone cal1s. I've
helped with thank-you notes to contributors. And

I've ftslped her with some financial aspects of her

campaign.

O. TeIl- me about the financial- aspects of

the campaign that in which you provided

assistance.

A. f've kept a list of contributors

contributors for her, phone lists in Excel. I

volunteer on an as-needed basis. If if she has a

request and I can help, f've done it in regard to

the financial things.

O. Have you actually handled any of the

monies that have been contributed to Ms. Lindeen's

campaign?

A. I have made deposits for her, y€s.

A. How often do you do that?

A. On an as-needed basis.

0. TelI me what as-needed is.

A. Oh, maybe a couple of times a month f've

made deposits for her.

O. What's a typical amount that those

deposits would be? 85
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Lynne Egan

A. There's no typical amount.

O. Give me a high amount.

A. WeI1, the maximum contribution anybody

can make j-s $310

O. Do you

A. for an individual contributor.

O. Let me rephrase the question. When you

make deposits, do they typical-ly consist of one

check from one contributor or more than that?

A. There can be one check. There can be

multiple checks.

A. TeII me what the biggest amount the

biggest deposit you've made j-n terms of money to

on behalf of Ms. Lindeen.

A. Two or three thousand.

O. What's the average size of the deposit

you that you would typically make for Ms.

Lindeen?

A. There's really no average.

A. Have you served as the treasurer for

Ms. Lindeen's campai-gn?

A. NO.

O. Who is -- who is the treasurer for

Ms. Lj-ndeen's campaign, if you know?

A. I know her first name is Margaret. I
B6
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don't know

g. Do you know what, rf any, tasks Margaret
performs for the campaign?

A. I do not know. f do know she's the
treasurer, but f've never met her.

A. Besides making deposits on behalf of
Ms. Lindeen's campaign, what other kind of financiat
services have you provided for Ms. Lindeen's
campaign?

A. f've helped her put together her C5 and

her C7.

A. And are those documents fi-Ied with
Poli-tical Practices?

A. Yes.

O. How often do you do that?

A. On an as-needed basis.

O. Can you be a little more specific?

A. Wel-l-, it it depends on the time of
year. If she needs assistance doing j_t, I'11 help
her do it.

O. How often do those forms have to be

filed?

A. Wel l, the calendar is set forth, I think,
a year before. I've helped candidates over the last
ten years Ers, you know, a volunteer.

87
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It's more frequently this year- I can't

teII you exactly how often, but it seems like

there's a fot more reporting periods than there ever

\^rere in the past. Maybe -- maybe ten reports in a

year. I don't I would be guessing, though.

O. In the past year, have you participated

in preparing all ten of those reports for

Ms. Lindeen's campaign wj-th dif ferent numbers?

A. I have helped with a majority of them,

but not the first not the first part of last

year. I did not.

O. Do you do the entire preparation of those

documents? Does someone assist you? How does that

work?

A. WeJ-I, I have -- weII, Monica has a

staffer that works for her. She's got somebody

that's hired by the campaign.

a. Who is thj-s individual?

A. Hj-s name is Morgan Cosgrove.

O. How do you and Mr. Cosgrove divvy up the

chores with regard to Pol-itical Practices

A. I--

O. forms?

A. I just volunteer. He's an employee of

her campaign or independent contractor, r 88
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believe. We he does the work for her. I just
voiuiiteer on an as-neecieo basrs when T harre +-ime in
my life to help.

O. TeII me speci_ficall_y how you assist
Mr. Cosgrove on those occasicns when you do.

A. He will make requests of me for putting
together an Excel_ spreadsheet, helping him get
information off of Campaign Tracker. He'l-l send me

an e-mail and ask if f can help him. I don,t see

him very often.

O. Any other fj_nancial services or financial
activities that you perform -- that you have

performed for the Lindeen campaign, other than what
you've just just discussed_?

A. f don't believe so. I,ve contributed
myself, but f I can't recall any any right
now-

O. Did anyone ask you to participate in
Ms. Lindeen's campaign?

A. No. f vol_unteered,.

a. How did that come about? Did you

approach Ms. Lindeen and say that you were

available?

A.' I had done I had helped other people

in the past, and I -- I don't remember. f think - ,,

EXHIBIT 2
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just offered to to volunteer, to help her with
her campaign.

a. What was her response when you offered?

A. "Thank you. "

O. When did that happen?

A. I would say probably the spring of last
year.

a. Have the activities that you've described

with regard to Ms. Lindeen's campaign have you

been performing those up until present day?

A. Yes.

a. Have you done any of those activities on

state time, state premises t oE using state

equipment?

A. No.

O. Have you ever had discussions with
Ms. Lindeen with regard to her campaign on state
time or on state premises?

A. Yes. Only on state premises, never on

state ti-me.

O. And by "st'ate premisesr " what do you

mean?

A. I I have talked to her in the offj-ce,
on a break, about matters. I've told her that I was

going to drop off something I had baked during a
90
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this building that their chj_Id is a Boy Scout, and
+1r^-- :- ^-l !L^--l---,_-rrvJ vurllE art cLllt-l (-rrtiy I e lieJ_IJ_Irg E,IleIr goocls ano

wares. And f would never say no to a chiId. I buy

every year.

And I think the product is extrem_ely

usually j-t's popcorn or caramel corn the product
is extremely over-priced. And I don't really care
for the organization of the Boy Scouts.

So in passing, I -- I -- I wi1l admit
that f've made the comment "I don't care for the Boy

Scout organization, " and I truly made that comment.

O. You compared the Boy Scout organization
to Nazis?

A. I compare it to an organization that
doesn't practice tol-erance and is discriminatory,
and I a poor a poor comment, but yesr I did
make that statement.

O. Okay. So I just want to make sure the
record is clear. You -- you have compared the Boy

Scout organizatj-on to Nazis?

A. Neo-Nazis. And f apologize if I offended

anybody with that. I have said that in the past.

O. Who have you said that to?

A. I believe I 've said it 5_n passing

whenever f've purchased Boy Scout goods. My spouse,
100
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I don't know what my comment was, but it I didn't
like what I heard, and I don't know what I said, but
I would have had a negative f had a negative
response to hearing that statement.

I didn't know who Harris Himes was. I
never met him, never seen him.

a. Is j-t possibl-e that at some point you

have made a reference to Mr. Himes based upon his
religious bel-iefs or your perception of his
religious beliefs.

A. f do not know his religious beliefs. No,

I don't think so.

O. Do you know who Kurt AIme is?
A. Yes, I do.

O. And who is Mr. Alme?

A. He was a an assistant U.S. attorney
that was -- worked under Bil-l Mercer. We prosecuted

the Tom O'Neill case f ederall_y with Kurt. I believe
he's now with the Yel-lowstone Boys Ranch

organization as maybe a I'm going to guess. f
shouldn't guess. But I think he's a fund-raiser.

O. Have you at any time made any references
about Mr. AIme with regard to his religious bel_j_efs?

A. No.

A. You're certain of that?
103
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occur?

A. Thursciay, August 9.

O. So within the last week?

A" yes.

O. Okay. How about any other activities
strike that.

Have you discussed any other activities
that Ms - Nyland has allegedly engaged in outside of
the office, besides what you,ve already testified
to?

A" Not that I can recall.
O. Was there ever an instance in which you

discussed Ms. Nyland having a sexual relationship
outside of the office?

A. f was told that Ms. Nyland had a sexual
relationship outside of this office.

a. What speeifically were you toJ.d?

A- That she had a relationship with a former
attorney in this agency.

O. Who was telling ],ou this information?
A. I bel_ieve it was Cindy palmer.

O. What specifically dj-d Ms. palmar teII you
about Ms. Nyland?

A. Just that this attorney was living at
Cindy Palmer's home and that Ms. Nyland I believe 

105
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she said came over or I don't really recall what

Ms. Palmer told me. She did tal-k about a possible

relationship that Ms. Nyland had with this attorney.

O. What specifically did Ms. Palmer say wJ-th

regard to this relationshiP?

A. I don't recal-l. It's been over a year'

A. Who is the attorney that was allegedly

involved in this situation?

A. Russell Wheat.

O. When Ms. Pal-mer told you about this

situation, what was Your reaction?

A. Disbelief.

O. What did You saY to Ms- Palmer?

A. That I was surPrised- But I -- I'm

always surprised when I hear something like that'

a. Did you ask Ms . Pa1mer to not make those

kind of statements?

A. ProbablY not.

O. Do you think those kind of statements are

appropriate with regard to the workplace?

A. I don't thi-nk Ms. Palmer told me that in

the workplace.

O. Where did she tell- You that?

A. I believe we were travefing together'

O. You were somewhere outside the office? 106
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A. yes.

O. Did yr.ru convey t.his informaLron that lrou
heard about Ms. Nyland to anyone in the office?

A. I don't believe I did.
a. Are you certain of that?
A. I -- I don,t recall doing it.
0. fs it possible that you did?
A. you know, anything's possible. I don,t

recall.

A. Has anyone in the auditor's office ever
counseled you about your interactions with
employees ?
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A. No.

A. Ms . Lj_ndeen has never talked to
your interactions with employees?

Is that her

A. Holman, yeah. you know, I did
f've only I've met with Nita on a eouple
occasions with regard to employees.

A. No.

O. How about Ms. Hol-man? It's H-o-I-m-a-n.

you about

thinkI

of

And did she counsel_ me? I wouldn,t
describe what she did as counseli-ng. T went to her
as an HR speciarist. She got me information. But
she never provided counseling.

Charles Fisher Court Reporting
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Lynne Egan

would prompt you to reach out to that alleged

wrongdoer?

A. If we get a complaint about a

broker-dealer firm that is doing business in the

state and f look and find they're not licensed, f

will send a letter asking them to tel-I me how

they're doing business in the state without

Iicensure j-n Montana. They'11 respond, and we'll

remedy the the wrongdoing.

O. Did you ever send out a letter to either

Mr. Bryant or Mr. Himes with regard to Mr. Serata's

allegations ?

A. No.

O. What was the reason for that?

A. The matter came to our agency about a

year and ten months after it had been referred to a

sheriffs's department, so it it wasn't a timely

matter. And as I previously stated, I generally

only do that if I think that the problem is ongoing

and f need to get it stopped right away.

This was rather ol-d when I got it, and I

onty had the one investor, Mr. Serata. I had no

reason to believe that the respondents were offering

securities to or from Montana at the tj-me, so I --
my reaching out asks the issuer or the respondents, 111
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the promoters, to disclose aII business and tell
urrem Eo sEop doang business.

I didn't think that was

had no reason to believe they were

the case here. f
maki.ng additional

investment offers.

O. So you believed, when you first heard
of -- when you first became aware of Mr. serata,s
complaint, that the wrongdoing had occurred over a

year prior, and that was the reason for not
attempting to contact either Mr. Bryant or or
Mr. Himes?

A. I believe it had occurred three years
prior to me becoming aware of it, and f had no
reason to ber-ieve that the two individuals were
still offering securities to or from Montana.

a. Just so the record is clear: There was
no attempt to contact either of these gentlemen by
you?

A. Righr.

a. Let me ask you abou+_ a previous matter
that your office has handled. r believe it's the
ACN case. Does that ring a bell?

A. yes, it does.

A. Give me a brief description of that case.
A. ACN was a multilevel marketing company 
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that came in and started doing business in Montana

without filing here first. MLM companies have to

are required to simply put us on notice that they're

doing business in Montana. We started getting

complaints from people who had purchased had

gotten involved in ACN, and they were unhappy.

f bel-ieve Mr. Ludwig handled the matter,

and he investigated it to a logical conclusion, and

the agency took appropriate action based on his

investigation.

A. What was the action that the agency took?

A. I believe the agency issued a Notice of

Proposed Agency and a Cease and Desist Order [sic],

if I recall correctly.

a. Was there a point in time in which ACN

threatened to engage in negative advertisi.g, for

Iack of a better term, with regard to Ms- Lindeen?

A. I don't f don't recall if if theY

did. I -- they didn't make that comment to me- But

by the time an agency action was taken, legaI was

handling it, not the dePartment.

O. Had you ever heard of threats being made

by ACN against either Ms. Lindeen or against

against your office?

A. A negative advertising campaign? That 113
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EXHIBIT 2

Lynne Egan

doesn't ring a beII, doesn't I don't recall that.

u. \.rJlcry. r,ty que!,E'-L()II J_li Inore general . uo

you recall any kind of had you heard or been

aware of any threats made by ACN either aga.i nst
Ms. Lj-ndeen or against the office in general?

A. I -- T they may have I think they
lawyered up. f don't even recal-l- their in-state
counsel, f believe, was Lynne Deola. I don't recall
that, no.

O. Give me a brief summary on the Two

Eeathers case, if you're familiar with it.

A. Daniel Two Feathers was a forrner federal
felon -- weII, I guess you can't be a former fel_on.

He's a federal fe1on. He was in prison from about

1996 to 7999 for operating a securities scam. He

moved to Montana in early 2OOO sometime and started
his scam up again.

In the fall of '08, we started getting

complaints from people who had invested with Mr. Two

Feathers and were not getting the promised returns
that he promised them. The agency investigated it

to a logical conclusion, took action f think it.

was in probably October of 2008 and we

referred the feds got involved because we had an

investor in Switzerland, I believe, and most of the
1,14
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investors were outside the state of Montana. So we

took administrative action at the state level, and

the FBI and the U.S. attorney's office got involved

and did a federal action in that matter.

O. Was there any reason you could not have

brought a criminal action against Mr. Two Eeathers

on behalf of your office?

A. I don't bring criminal- chargesr so I

can't answer that questj-on.

O. Okay. So the answer is: No, you don't

know of any reason

A. f do not know --

A. Okay. You've got to l-et me finish my

question. So the answer is: No, you do not know of

any reason why the auditor's office or someone in

the auditor's office coul-d not have brought criminal

charges with regard to Two Eeathers?

A. I do not know why we could not have

brought criminal charges.

O. The same question with ACN: fs there any

reason that you know of that would have prevented

the auditor's office from bringing criminal action

against ACN?

MR. LASLOVICH: Objection, foundation.

THE WITNESS: I can't I do not know. 
115
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BY MR. MONFORTON:

A. Do you know who Bi _t I trlonnarz is?
A. yes, I do.

A. Tel_I me who that person is.
A. He is an individual that 1ives in

Missoul-a that has a company where he appears to do
hard-money lending. rt's calr-ed wirriam Nooney

fnvestments. I'm just guessingr on the name. It,s
got his name incorporated i-n the name. His his
business name has his name incorporated in it. ft's
wil-riam Nooney or Nooney rnvestments. r don't know

the exact name of his business, but he is a

busi-nessman in Missoul_a.

a. How has Mr. Nooney come to your
attention?

A. He first came to my attention as a victim
in the Two Feathers matter. He was an investor
with, f believe, Shawn Swor, possibly Dan Two

Feathers- shawn swor and Dan Two Feathers had an

investment scheme. He was a '.,ictim in Two r.eathers -

Then about a year later the agency got a

compraint from somebody who had invested with Birl
Nooney- So he was a victim i-n the Two Fcathers
matter, and then we have an open investigation in
regard to Mr. Nooney for soliciting investors in a

Charles Fisher Court Reporting
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EXHIBIT 2

Lynne Egan

scheme.

O. When was that investigation opened?

A. f don't reca}I.

O. Is that an investigation that you're

handling?

A. Mr. Ludwig initially handled it. I am

now handling the matter.

O. Has there been more than one complaint

lodged with your office against Mr. Nooney?

A. I believe there have, but I'd I'd have

to verify that. I be1ieve there' s more than one.

A. Have any of the alleged victims of

Mr. Nooney expressed any concern to you about how

that matter is being handled?

A. One of the victims refused to talk to me.

O. Who is that?

A. The last name was McGowan. I don't

remember the f irst name. He di-dn't want to talk

I called I called the victims, I reached out to

the victims, after reviewing bank records, seeing

who had invested in or who had invested.

He didn't want to talk to me because he

was paranoid, I guess, is what he told me. And then

Iater on he talked to BiII Nooney, and BiII said,
"Cooperat"e with them, " and so he called me back - lL7
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So he did express to me an unwillingness
Lo answer questions anci speak wittr me, but he did an

about-face and has been has since provided me

with erzerything r need and answered questions -uhat

r've had questions -- or answered the questions that
f asked him.

O. How many times have you visj_ted with
Mr. Nooney?

A. Probably two or three, and then hj-s

attorney.

A. Who is hj-s lawyer?

A. BiJ-I Van Canagan. And I think Bj-Il is
his attorney.

O. How many times have you visited with
Mr. Nooney's atLorney?

A. At l_east once face-to-face, and a couple
of times on the telephone.

a. How about telephone conversations with
Mr. Nooney? Do you recall how many you,ve had of
those?

A. f don't know if I've had any telephone
conversations with hi-m. f 've met with him on a

face-to-face basis "

O. Have you had any interactions with either
the FBf or any other federal 1aw enforcement with 

11g
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MONTANA TWENTY-FIRST JUDTCTAL DISTRICT COURT

RAVALLI COUNTY

STATE OF MONTANA,

Plaintiff,

VS.

HARRIS HIMES,

CAUSE NO. DC-17-777

Defendant.

DEPOSITION UPON ORAL EXAMINATTON OF

ROBERTA CROSS GUNS

BE rr REMEMBERED, that the deposition upon orar_

examination of RoBERTA cRoss GUNS, appearing at the
instance of Praintiff, was taken at the offices of the
securities and rnsurance Commi-ssioner, g40 Helena Avenue,
Hel-ena, Montana, on Tuesday, August L4, 20L2, beginning at
the hour of 2z06 p.m., pursuant to the Montana Rules of
Civil Procedure, before Jan M. Bal-densperger, Court
Reporter and Notary public.
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EXHIBIT 3

APPEARANCES

ATTORNEY APPEARTNG ON BEHALF OF' THE PLAINTIFF,

STATE OF MONTANA:

Mr. Jesse Laslovich, Esq.

Office of the Montana State Auditor

840 Helena Avenue

Helena, Montana 59601

ATTORNEY APPEARING ON BEHALF OF THE DEFENDANT,

HARRIS HIMES:

Mr. Matthew G. Monforton, Esq.

Monforton Law Offices, PLLC

32 Kelly Court

Bozeman, Montana 59718
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Roberta Cross Guns

WHEREUPON, the following proceedings were had

anci tescimony taken, to-v.zi t :

********

ROBERTA CROSS GUNS,

called as a witness herein, having been first duly
sworn, was examined and testified as follows:

EXAMTNATTON

BY MR. MONFORTON:

a. Could you state and spell your name for
the record, please.

A. My name is Roberta Cross Guns. The first
name is sperred the traditionat, ord-fashi-oned way.

The last name, capital C, r-o-s-s, capi-tal G, u_n_s,
two words, one name, no hyphen.

O. How do you prefer that I address you

today?

A. I don't carer ds long as I know you're
talking to me.

O. A11 right. f wiII refer to you as

"Roberta. " And you can call me either ',Matt,, or
"Matthew. "

I'm representing Harris Himes in the
matter of State vs. Harris Himes, which is a

EXHIBIT 3
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Roberta Cross Guns

The second person, of course, was AIan

Ludwig. He was gossiped about pretty constantly'

Before that, Leah, whose last name escapes me right

now, was also a victim of some of that, so" '

O. Was there an employee by the name of Tari

Nyland that was a subject of any of this gossiping?

A. Oh, Yeah.

A. TeII me what you know about gossip

concerning TarJ- NYIand?

A. WeIl, ds I was walking by Lynne's office

one d.y, she asked me to come into her office,

whj-ch, of course, I did- And she said to me that

she had been told by Cindy Palmer that there was

somebody in the office who had been going to Cindy

Palmer's house and Iate at night, crying, and

would go into the house and meet with a former

attorney who worked here, Russell Wheat, and that

then they would go upstairs this is aII, like I

said, third-hand, but Lynne's teIlj-ng it to me

that then there would be the squeaking of bed

springs and that there was hanky-panky goi-ng on

upstaj-rs, and did I want to know who that was ' I 'm

Iike, "No, not reaIIY- "

And she goes, "WeIl, it was Tari Nyland'"

0. When did this conversation take place? 13
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A. I would say probably a year ago. f don,t
L 

----rrdve ctrl eXaCEr lOU knOW. ".

O. your -- your best approximation is
A" yeah

0. all we're looking for.
A. that's as good as I can get. It might

have been a little l_ess than a year d9o, but f would
say about a year ago.

O. What's your knowledge as to Ms. Nyland,s
mari-ta] status at the time that this conversation
took place between you and Ms. Egan?

A. Well_, Tari Ny1and and f are are good
friends, and r'm arso good friends wi-th her husband,
and there was there hrere f amily j-ssues, but they
weren't -- they weren't between Tari and her
husband

a. Ms. Nyland was

A. it had to do with chil_dren.
O. f'm sorry. you have go ahead and

finish your answer.

A. yeah, it had to do with Tari and her
chi-ldren. She has a child that has some mental_
health issues -

O. Ms. Nyland was married at the time that
Ms. Egan made these remarks about her?

L4
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EXHIBIT 3

Roberta Cross Guns

A. Yes. She's been married for 25 years, I

think, to the same man.

A. Do you know anything about Ms- Nyland's

reJ-igious beJ-iefs?

A. I do. She's a -- what I would describe

as a good practicing Christian- I believe she

attends an Assembly of God church. I'm not 100

percent sure of that, but I think that's what it is.

O. What was your response after Ms- Egan

informed you of Ms. Nyland's alleged activities?

A. I had nothing to say to Lynne because I

know anything that's said to her comes right back

out, and it's usually not in the form that it was

gj-ven to her, so I don't I try not to engage her

in conversation.

So I went and talked to Ms- Nyland about

it. And, of course, she was shocked because she's

acLually never been to Cindy Pafmer's home.

A. Did Ms. Nyland say anything else to you

about about the allegations made about her?

A. WeII, she was, of course, hurt, but that

was as far as it went.

a. Do you know j-f any action was ever taken

with regard to Ms. Egan's comments about Ms. Ny1and?

A. I'm sure they weren't- No, nothing was l-5
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done. f know that people in this office have
been af raici of Llznne Egan f or a rong time, and r ,ve

seen her do things that f -_ again, I considered
pretty unethicaf.

We had a handicapped, disabl_ed man

working here. He had a brain injury. He was a
part-time employee. she decided she didn't like him
and took steps to have him fired.

O. Who was this individual?
A. you know, I wish f coul-d remember his

name, but f I honestly can,t remember his name.

O. What kind of things did did Ms. Egan

do to have this person remowed or terminated?
A. She was a superrlisor, and so she

documented you know, went to great lengths to
document things that he didn't do right. And they
brought in a a job coach and tried to help him,
you know, succeed at the job, but she was determined
to have him go.

And the only reason I know that, again,
is because of the things that she would say in the
hallway and how she didn't like him. And he had a
goatee, and she ma<le the cornment several times how

it that goatee just looked like pubic hair and

she didn't like it.
76
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A. She said that to you directly?

A. Yes.

O. Did she say that to anyone else?

A. Yes.

O. Who else?

A. Michelle Huftel- and I don't remember

who al-l was with I thj-nk Leah Kailey is her

last name Leah Kailey was working here at the

time.

O. You mentioned a moment ago that people in

the auditor's office feared Ms. Egan. fs that is

that your testimony?

A. Yes -

O. What do you base that on?

A. People telling me that they were afraid

of her; that they, you know, didn't want to have

interaction with her because she could be pretty

f guess "ruthless" is the right word.

O. Who are the people who told you that?

A. WeII, Iet's see. I know that Nita Holman

has said that.

O. f think I know who she is, but who

A. She's the human resource officer. I know

that John Forsman has to]-d me that. I believe

I'm not 100 percent sure, but I believe Carol has
L7
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because her printer wasn't working at home. It was

a 70-page report.

O. Did she ask you to print it on state
equipment?

A. Oh, yeah. Sure. Because f was here at
the state office.

O. Did you comply with that request?

A. Yes.

O. Can you thj_nk of other j_nstances when

Lynne has used state time or state equipment to
perform private work?

A. We1I, there were lots of times when

when she was doi-ng the expert stuff where she wourd

be on the phone and you know, if if he

couldn't reach her on her cel-1 phone, he would call
her office here.

There were -- you know, when John

Morrison was here and certainly, now, with Monj_ca

and Jesse both she's acted as the treasurer for
their campaigns. I know that contrj_butions have

come through the front door.

I know that unfortunately, most

recently, she couldn't wait to t.e1i me that she had

gotten a significant raise. This is during a time
when there's a freeze on pay increases for state

20
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employees. And she's not exempt. She is a

classified employee. And she got this significant
rai-se about the same time she took on the duties of
treasurer for Monica Lindeen and Jesse Laslovich.

O. Do you remember approximately that date?

A. I don't.

O. Let's start with Ms. Lindeen's campaign.

What kind of activities are you aware of that
Ms. Egan performed for Ms. Lindeen,s campaign using
either state time, state premises, or state
equipment?

MR. LASLOVICH: Objection, foundation and

speculation.

BY MR. MONFORTON:

a. If you know.

A. f don't know, other than the treasurer
position that she had. I know that occasionally a

check woul-d come through the front door and l-and on

her desk. r didn't personally see who the check was

from, but she woul-d say, "Oh, thj_s is for Monicd,',
and stick i-t in the drawer and not worry about it.

And, you know, those seem pretty minor.
I think the thing that bothered me the most was

the the raise that she 9ot, because there was no

change in her duties. There was no real reason for 
ZL
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a significant, as she described it, raise other than

becominq the treasurer.

O. Aside from assembling contributor checks

that came into the office, are ycu aware of any

other activities that Lynne did on behalf of
Ms. Lindeen's campaign on state time or on state
premises?

MR. LASLOVfCH: Objection, foundation and

speculation.

THE WITNESS: WeII, I would say the creation of

the fraud movie that they did, the fraud fiIm, the
second fraud film. The first one was done by John

Morrison, but it was at the end of his term, when he

wasn't running for office.

Monica's film was made, you know, sort of

in the midst of the campaign, reaIly, for this

second term, and Lynne worked very closely on that.

BY MR. MONFORTON:

O. What is it about that film that leads you

to believe it was on behalf of Ms" Lindeen's

campaign?

A. We already had a film for education

education purposes about fraud and what that means.

We had lots of other tools. fn fact, the first

fraud movie was only a couple of years old. ft
22
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wasn't like it had been ten years ago. And none of

the Iaws had real1y changed. There was nothing new

in the film. The new thing was Monica and Jesse

Laslovich.

a. Be more specific. What do you mean by

A. WelI, they were

O. that the fj-l-m -- the film concerning

Ms. Laslovich -- Ms. -- Ms. Lindeen and

Mr. Laslovich?

A. It was an opportunity for them to promote

the work that they had done for the office. It

wasn't as much of an educational piece osr I thj-nk,

people have been toJ-d.

Now, I realize that's my opinion about

it. That's all you get in here is my opinj-on about

it. But f think it' s the tj-ming was most

unfortunate in my mind.

Like I said, Mr. Morrison dj-d his at the

end of his term. These guys did this film and

introduced Jesse and tal-ked about his cases, his

criminal cases.

O. Did this fil-m include any kj-nd of

descrj-ption of other cases handled by other

attorneys in the auditor's office?

A. No. And I -- I guess, to to be fair
23
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to Jesse, the first fraud film was about my two

cases, but I wasn't- rtr-nning for office-

a. When was that film made j-nvolving your

cases ?

A. It was the end of John Morrison's term,

because we then took them on sort of a road show,

much like Monica has done with this ]-atest film'

And and Monica tagged along on all a 1ot of

those and was introduced by John Morrison as the new

candidate. So whenever she was campaigning for the

first term, which four years ago? Three and a

half years ago? I don't know-

a. The time when Mr- Morrison introduced

Ms. Lindeen as a candidate for the office of state

auditor, was Ms. Lindeen employed by the auditor's

offj-ce in any fashion?

A. No.

O. When these introductions were made by

Mr. Morrison during these road show events, were

those road show events sponsored by the auditor's

office?

A. Yes.

O. Do you recall Lynne Egan making any kind

of deposits on behal-f of either -- well, I'II start

over. Strike that.
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Do you do you have any recollection of
Lynne Egan making any kind of bank deposits on

behalf of the Lindeen campaign?

A. Yes.

O. How many times did that occur?

MR. LASLOVICH: Objectj_on, foundation and

speculation.

THE WITNESS: f'm not certain how many times,
but, you know, fairly often. A couple of tj_mes a

week she would sdy, "Ah, I've got to run to the
bank. I've got to go and" you know, she told me

what she was doing.

And then she would al_so go check the
mail, because they had post office boxes down here

at the downtown post office where contributions come

i-n. And then she would come back to work.

BY MR. MONFORTON:

O. When Ms. Egan told you that she was going

to the bank to make deposits on behalf of
Ms. Lindeen's campaign

A. Um-hum.

O. -- was that during the workday?

A. YeS.

a. Was she here on state premises when she

told you that?
25
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A. Yes.

l.\ Te?laa+ +l^^ !:-^ 
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engaging in those kind of activitj_es? And by
"acti-vitiesr " f mean the depositing of contributor
funds.

A. f 'm more interested j_n what you mean by
"time period. " Do you mean time of the day? Do you

mean -- what do you mean by that?

A. Good point- Time period as in month,

year

A. Well

O. that

A. f left in January, so it was before
that.

O. When did these events start occurring?
A. I would say probably October of 2OLL.

a. To your knowledge, were there any

meetings that took place on state time and on state
premises involving Ms. Lindeen's campaign?

MR. LASLOVICH: Objection, foundation,
sp,eculation.

THE WTTNESS: That's a litt1e bit of a tricky
question because whether it's on state time, you

know, it depends on whether that's recorded as work

time.
26
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So I'm confident enough in Lynne that she

probably took time out of her pay schedule in
other words, she didn't record this time so it
probably wasn't state time. But f'm also confident
that meetings occurred on t,he premises during the
workday regarding the campaign.

BY MR. MONFORTON:

O. What do you base that on?

A. The closed door. Go down and Monica's in
there, and Jesse's in there, and the door is closed.
And then, you know, when they'd leave, the comments

from Lynne, you know, "We're putting something

together. We're going to have a fund-raiser."
"okay. "

O. How long would these meetings typically
last?

MR. LASLOVICH: Objection, foundation and

specuJ-ation.

BY MR. MONEORTON:

O. If you

A. I honestly don't know, because I worked

on this floor, and they moved securities downstairs
a couple of years ago. So if I walked by, you know,

and the door is closed -- it was an unusual_ event

for Lynne to close her doorr so when you see that
27
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more accurate descriptj-on of what we did.
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matters you handled on an administrative basis
during your time in the auditor's office?

A. f don't.

O. More than ten?

A. Oh, yeah.

A. More than 50?

A. Probably.

a. More than 100?

A. Maybe. Jesse might know. He has a

better handle on that than I do. f just did the
work. I don't I didn't keep track, honestly.

O. Who determined whether a case would be

handled administratively or criminally? Was that
your determination?

A. Not usually. Usually that came from the
deputy, ej-ther the insurance commissioner deputy
insurance commissioner or the deputy securities
commiss j-oner . f don ' t know, honestly, how much

j-nvolvement chj-ef lega1 had in those decisions

O- OkaY.

A. I reaily <ion 't.

O. To your knowledge, did Ms. Egan have

have any influence or say in whether cases were
32
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handled criminally?

MR. LASLOVICH: Objection, speculation,

foundation.

THE WITNESS: Wel-I, until Mr. Laslovich

appeared on the scene, Y€s, she had significant.

After that, I don't know what happened. I don't

know if she continued to have that say or not

because I didn't I asked to ber ds you know,

relieved of doing any securities cases. But up

until thenr up until I stopped doing securities

cases, it was pretty much her determination what she

wanted to do.

I mean, essentially, she's the client or

the representative for the cl-ient. The clj-ent is

really the people of Montana. But, you know, for a

Iive body, that's your that's your client-

BY MR. MONFORTON:

O. How dj-d you know that Ms. Egan made

determinations with regard to whether cases are

filed criminally or administratively?

A. Because I worked so closely with her-

Like I said, I was essentially t.he attorney for the

securities department. And for a number of years,

the only criminal activity, other than Tracy

Henderson, which was a fluke in a lot of ways 33
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all.

He workeci in the Datsc)poulos tl-rm,- a_nci_

then he went to the AG's office. I don't believe he

had had any trial experience, other +-han maybe

sitting as second chair, which is experience,
certainly, but I'm not sure that even that occurred.
BY MR. MONFORTON:

O. Did Lynne Egan ever discuss with you

Jesse Laslovich's trial experience?

A. Yes, on several occasions.

a. What did she say?

A. And, in fact, I relayed some of that
informati-on to Jesse because I was concerned about

how she was talking about him. He's the chief
Iega1. I believe, regardless of his experience, he

should have had some degree of respect.

She talked about how he was a baby

Iawyer, how they had been in negotiations and she

felt like he had caved her word because he

felt out-gunned. He feft tha-t his experience was so

J-imited that he wasn't able to stand up to attorneys
wi-th more experience.

And having had t-hose same experiences,
you know, I commiserated with Mr. Laslovich because

it doesn't matter. You know, someti_mes you give
37

EXHIBIT 3



1

2

3

4

5

6

7

I

9

10

11

t2

13

L4

15

16

L7

18

19

20

2t

22

23

24

25

PETITIONER'S EXHIBIT F 147

Roberta Cross Guns

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715 , (406) 587-9016

EXHIBIT 3

is talking to cl-ients, and they're kind of going

back and forth in an inappropriate way.

So we charged Pat here adminj-stratively

and would go after UBS and get a pretty good 4 L/2

mil]-ion do]-l-ars in restitution and hand off our

investigation to the feds, and they'd prosecute him

criminally.

But then, when Nj-ck Cl-adis came up and he

came and met with us in fact, I think Stan

Kaleczyc was his attorney. And he sat pretty much

right where you're at and cried, sobbing. We had to

get a box of Kleenex. And Lynne just backed off

and didn't want to pursue much with hj-m.

We asked him for a personal financj-al

statement to sort of assess how much he could put

out for either restj-tution or as a fine, and Lynne

determined we shoul-d just f ine him -- I don't

remember exactly how much it was. And then his

personal financial statement came in, and he's worth

over, you know, $a million, and she didn't want to

touch it because that was his retirement. I'm Iike,

"So what?" you know. People were harmed because of

his actions and his being in cahoots with Pat

Davison.

Then she wound up inviting him into the 4t
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first fraud film. I -- I'm not really sure what

that's a'l'l about, bu+- f felt like he should have

been subject to the same fate that pat Davison was

subject to because he engaged in the same types of
activities- He was helping to keep it inside the
UBS office. He dj-dn't drag it outside. And there
was a lot of client crossover.

BY MR. MONFORTON:

O. He should have -- Mr. Cladis should have

been charged criminally, in your opinion?

A.

o.

matter?

Right.

Were you j-nvolved in the Two Feathers

A. Yes, I was.

O. Is that another case that, in your

opinion, couJ.d have been prosecuted criminally by

the auditor's office?

A. ft is being prosecuted criminally, I
believe, by the feds. That's actually the case

where Lynne became disenchanted with the EBI because

they brought in a new agent to work on the case, and

she was very unhappy with him and talked about maybe

going to a state criminal prosecution but decided

not to and just kind of dropped it and went on her

way -
42
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A. Oh, yes.

O. TeIl me about that.

A. WeII, it's a case of a company out of

North Carolina that was basically operatj-ng what I

considered a pyramid scheme in Montana and other

states, and other states had looked at prosecution

both administratively and criminally. And I believe

we had a pretty good case for at l-east

administrative case.

And Lynne and Jesse and Jameson Walker

flew to North Carolina and cut a deal with these

people at the same time that Al-an Ludwig and I were

in depositions down here at the Motl firm on that

very case.

We weren't told what was going to happen.

We weren't told that a settlement was in the wind.

And I I -- my biggest disappointment was that

we -- we, the State of Montana, traveled to

North Carolina to make a deal-, not the other way

around.

My concern about this case and I had

spoken to a gentleman who contacted us, who hel-d

himself out as an expert, particularly with regard

to ACN and other similar pyramid schemes. He had

to]-d me that lots of states backed off because of 44
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the political power that this company wielded.

a. Describe what yorl mean by the poJ-itj-cal_

power that ACN supposedly had.

A- I{el1, they

MR. LASLOVICH: Objection, foundation,
speculation.

THE WfTNESS: Based on what he told us, they
had significant money, and they had actually
threatened other state officials, not in Montana

whether they threatened anybody here, f don't know,

but they had threatened officials in other states,
you know, that they were going to come in and have

the laws changed, that they were going to do

negative ads against an elected official to try to
keep them from being reelected, that sort of thing.

And one of the very few conversations I
had with Lynne about that case is she told me that
very thing, that there was concern that they would

come into Montana and be politically powerful in a

negative way against this office.
BY MR. MONFORTON:

O. Did she mention anything else about these
concerns that she had w'ith ACN?

A. No. At that point, w€ were barely
speakingr so f h/as surprised she even toJ.d me that.
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And, like f said, I was the attorney
assigned to the case, but I was not involved in the
settlement at aII. I didn't even know it was in the
wind, so. . .

O. Ts it unusual or $/as it unusual,

during your time in the auditor's office , for
lawyers from the auditor's office to travel to the
office of a defendant or a subject of an

investigation?

A. Yeah, it was pretty unusual, particularly
because one of Lynne's big compl_aints around here is
she didn't rike our investigators from the insurance
side going anywhere. AII this investigation can be

done on the phone. That was her mantra practically.
You can do everything you need to do by telephone or
through e-mail or searching records using the
computer. You didn't need to travel at al_l_.

And even in the Two Feathers case I
meanr w€ had calls from peopte j_n pol_and, in South

Africa. Believe me, w€ did not travel there. We

didn't even go to Two Feathers' home or office. We

didn't go to Shawn Swor, who was the co-defendant
there -- we didn't go to his home or office. We did
everything from here.

So, yes, it was highly unusual_ to travel
46
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that far. It may be I think it's the only time

I 've ever seerr it ili i2 yea!-s.

O. Did Lynne Lynne Egan ever explain to

you what factors she relied upon in determining

whether a matter should be handled criminally versus

administratively?

A. You know, I don't think she had, like, a

checklist, didn't have any set concept about that.

It is my opinion that she makes those decisions

based on her emotions. So if she's upset with

somebody or not upset with somebody, that sort of

determined how things wen+-.

Nick Cladis is a good example of that

when he sits here and cries and she's like, "Oh,

poor man." Instead of, "No, I don't care if you

cry. You harmed people. " It was disheartening to

see that, that she could be swayed through emotions-

I know that also, if she felt like a

case wasn't classy enough or sexy enough or

whatever, she wouldn't -- wouldn't touch it-

We had a call from the county attorney in

Fergus County, Tom Meissner, with regard to a

gentleman over there namecl Rick Young. And we did

talk to him. We made a phone calI. She asked me to

come and sit in on it, which happened a lot. f'd 47
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sit in on the phone caII.

And the guy he was he was pretty
crazy. He kept telling us, "HoId on. Hold on.

f've got to pick up the red phone over yesr

Mr. President. " And he was just nuts. But two

years later Nevada the feds went after him and

prosecuted him criminally.

We didn't do anything. We just it was

not interesting enough to her, so we didn,t do

anything, even though we worked closely with tom

Meissner on other cases.

In fact, there was a criminal case over
there or two, but we did a -- what do you cal_l_

it? a deferred prosecution.

O. What -- what case was that? Do you

recall?

A. Yes. Let's see. It was Grupo Economico,

and the guy's name was I can't remember his name.

He was a Canadian national. We actually had him

arrested in here. He came in to do to talk to us

with his attorney, and we had him arrested here.

O. Do you remember when this happened?

A. Five or six years ago. Jerry Stier,
S-t-i-e-r, was the investigator on the caser so

and he's been gone three or four years.
4B
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A. WeII, one of them was Tari Nyland. Like

- --i-r r---J f rLi-r- .:!t^ --^f I I--^--* .:- +L^
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office that she's a practicing Christian. And in

her discussion about this alleged affair, she

commented on how -- "WeII, You know, she's a good

Christian. " You know, dismissed it and has made

Iots of negative comments about Christians in

general. And the right-wing Christian particularly

offend her, whoever that may be. Candidates mostly

is who she's tal-king about when I've -- when she's

discussed those things with me.

a. What kind of corunents has she made about

right wing

A. Well

O. -- what she describes as right-wing

Christians?

A. WeII, she has a negative feeJ.ing toward

them. I -- you know, can't remember exactly

specif j-c words, you know. And if I try to quote

them to you, it wilt be wrong. But there j-s no

doubt in my mind that she has a very negative

feelj-ng toward what she describes as a right

weII, one of them is Martin Bower- He was a

defendant. We managed to prosecute him

administratively. 53
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O. What have you heard?

A. I heardr you know, from AIan and others

who worked closely in close proximity that, You

know, she had made denigrating comments. And I'm

not surprised by j-t because, you know, he's also a

sort of self-proclaimed pastor or feader in a church

down in the Bitterroot, and the Bitterroot is a

stronghold for right-wi.g, you know -- both

Republican and Chrj-stian and so I'm not

surprised. f wouf d r woul-d not doubt that she

had made the comments that were relayed to me?

O. What -- what were the specific comments

relayed to you?

A- You know, that he's a whack job and

he's a I guess that's probably the most

denigrating thing. He's a right-wing Christian.

O. Have other people relayed that to you

besides AIan Ludwig?

A. You know, I don't remember specifically.

Jameson Walker may have said something as weII about

it, but that's I had so little involvement in the

case that I realIy don't specifically remember.

It was particularly hurtful to Alan

because he's also a practicing Christian. He's

strong in his faith. And f think it's hurtful for 55
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O. preaching?

A. exactiy thatr ro. ne was a public
speaker on, y€s, being a Christian and that sort of
thing, much like Judy MarLz. I think they kind of
did some of the same circuit where {-_hey would be

they're not really evangelistic types. It,s just
like, you know, this is the way to have a good life.

I know he works with the yel_Iowstone Boys

and Gir1s Ranch and -- so she was a little bit
offended by his Christian side. But because she

worked with him and respected the work he did, she

kept that to a lower rumble than maybe some others.

a. How did she express to you that she was

offended by Mr. Alme's religious beliefs?
A. Oh, just comments 1ike, "yorl know, he's

such a smart guy. f don't know where he gets, you

know, caught up in this Christian stuff."
Which is interesting to me because she

was raised in a Lutheran church, and her father was

Mormon. And I know she's baptized Mormon because

we -- we kind of have that in comrnon. I also was

raised in the Mormon faith and although I'm not
baptizedr so f cannot go into the temple. She can,

So f always found it interesting that she was so

opposed to Christian activity.
57
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I f know that she was opposed to, for

instance, Boy Scouts because of their affiliatj-on

with -- with Christianity. And it's interesting

because they're the Mormon faith is a big

promoter of Boy Scouts, Iots of Boy Scout activity

and troops and so on. And she calls them little

Nazis and

a. She called who little Nazis?

A. Boy Scouts. They're J-itt1e Nazis.

And for all kind of reasons. They don't accept

gays. They don't -- which I'm not sure she would

accept gays either, to tel-I you the truth, but I

f don't know.

I just know that she has a lot of

negative comrnents about Boy Scouts and vehement.

Not just, you know, passing cornments. She rea1Iy

hates Boy Scouts, and she hates them because of

their affi]-iation with Christian churches.

A. Are there other people that Ms. Egan has

made remarks about with regard to their religious

beli-efs besides who we've discussed in the last few

moments?

A. I can't honestly remember right now any

specifics.

O. Do you recaIl her making any comments 58
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Roberta Cross Guns

about Dereck Skees with regard to Mr. Skees,
---t J,-! -r er_r-g J_()Lr$ peJ-l_erg /

A. f 'm -- no. f don't even know who that
is. Again, f stopped working with her, you know, a

year and a half ago.

a. Other than Ms. Egan, are there other
people in the auditor's offi-ce who have made remarks
with regard to people's religious beliefs?

A. I would say possibly Brett O'NeiI. He

has, I believe, a bad taste in his mouth. He grew
up in Texas, down there in the Bj_b1e be1t, and I
think he's made some, you know, passing comments.

Not as vehement, and r didn't work with him very
muchr so I, you know, didn't spend a l_ot of time
with Brett, but I know he,s made some negative
comments.

a. What specifically has Mr. O,Nej-l said?
A. Just sort of the same kind of stuff.

That, you know, "These right-wing Christians are
whack jobs. "

O. How many times have you heard Mr. O,Neil
make that kind of a comment?

A. Maybe two or three. Again, I didn,t
spend a J-ot of time with Mr. O'Nej-l.

a. Any other kind of religious_based
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comments by Mr. O'Neil that you can recalJ-?

A. No.

O. How about with Mr. Laslovich?

A. Not that I recall. I actually believe

he's a practicing Christian. He maybe Catholic.

I'm not sure. But I think he goes to church. And I

don't think he publicly has made at Ieast not j-n

the office, you know -- made comments about people's

faith.

O. Have you ever had discussions with

coworkers in the office, the auditor's office, about

anti-Christian remarks?

A. You know, that's kind of a tough question

because while r have many good friends here, I think

many of them are not sure about my own faith. one

of the first things AIan told me was, "well, I'm a

Christian, you know. "

And I'm like, "Okay. Where are we going

with thi-s ? "

So I don't think I think the things

that I've heard were, again, because the things that

came out of Lynne's mouth were vehement. I mean,

they weren't just passing comments. I I don't

recall others even discussing religion.

a. When you say LYnne comments were 60
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vehement, what do you mean by that?

A. rt wasn't just. a passing conrment that,.
you know, she didn't like Christians. It was

usually strongly worded. Usua1ly, you know, when

she gets upset about things, she becomes agitated,
physically moving, and, you know, this sort of
thing. Her body language is very negative. So it's

not just a passing comment about people being

Christi-an or not Christian-

You know, that may have been one of the

things she saj-d about Jesse as well, her concerns

about his involvement with the Catholic church

because she really doesn't like Catholics either

A. TelI me what you

A. -- made comments about Catholics and, you

know -- negative comments about Catholics. Which

was interesting because in the Pat Davison case, one

of the victims was the Billings Catholic Schools,

and I think she had some difficulty, you know,

dealing with that, because f thinkr arr some corner

of her mind, she really -- maybe she didn't they

deserved to be punished rather than accepting that

they might be victims.

a. Tel-l me what you recall about Lynne Egan

making remarks about the Catholic church.
51
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Charles Fisher Court Reporting

A. I recall her making a comment about

Jesse. "WeII, you know -- you know he's a

Catholic. "

"No, I didn't know," because it's not

important to me.

a. Was that in a derogatorY way or

A. Yes, very derogatory. Like I said, when

we were doing the Pat Davison case, because of his

involvement in the Catholic church there's

certainly lots of financial fraud that we see.

There's an affinity j-nvolved there, and a J-ot of it

has to do with churches.

It's not always a church, but a lot of

times it's a church. And his involvement with the

Catholic church and the and the Catholic schools

got him a 1ot of victims. and I'm not sure that

wel1, f know that Lynne was not if it had just

been the Billings Catholic Schools, I'm not sure we

would have gone down the road the way we did. I'm

not sure that she would have pushed for a criminal

prosecution. I just feel like she's she's very

anti-CathoIic.

She talked about it in relationship to

John Mudd when he was here, who is al-so a practicing

Catholic. Very negative comments about the I 62
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believe John Morrison might be. I know we were j-n

clepositions in Mrnneapolisr and John frew from chere

back to He1ena for his oldest daughter's First

Comrnunion. It leads me to believe he might have

been Catholic. I don't know. She has made comrnents

over the years about the Catholics and how she

doesn't like them.

O. Has she said anything specific as to why

she doesn't like Catholics?

A. They're paternalistic, which j-s odd for a

woman to say that. But they're paternalistic.

They're very political. They're very judgmental.

You know, in her mind, this is the way it plays out,

so and f think she -- that's generally her

concern with Christians in general is that she feels

like they're judging.

O. When you were handling cases for the

auditor's office, did you have occasion to issue

what has been previously descrj-bed as a come-clean

l-etter?

A. ME?

a. Yes.

A- No. Those come from Lynne or someone in

her bureau or department.

O. Do you have any knowledge as to the 53

EXHIBIT 3



1

2

3

4

5

6

7

I

9

10

L1

L2

13

L4

15

L5

t7

18

19

20

2L

22

23

24

25

PETITIONER'S EXHIBIT F 163

Roberta Cross Guns

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715,(406) 587-9016

EXHIBIT 3

factors that would play into whether a come-clean

letter would be issued by Lynne or not?

MR. LASLOVICH: Objection, foundation and

speculation.

THE WITNESS: Based on my, you know, ten years

of working with her, what I saw and what f believed

was it, again, was somewhat of an emotional

decision. Not always. You know, there were times

when I think she was just looking at the facts that

she had been told by a victim or an alleged victim

and went forward with a come -- what she called the

come-c1ean letters. I don't know why she cal1s them

that, but so that they give the person the

alleged perpetrator an opportunity to say here's

what happened.

And sometimes, you know, she would have a

short laundry list, and other times it would be much

Ionger, depending how much she wanted to punish

them.

BY MR. MONFORTON:

a. What would happen if a subject or an

alleged wrongdoer responded spoked to a come-cIean

letter by, in essence, coming clean or communicating

with the office?

MR. LASLOVICH: Objection, speculation and 64
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But, again, that came

!L----- _-t-L-rrr(Jugrl rrre I)oJ_}ce oepart.ment-

"Yep, I did it. r took all that
a house with an auditorium in i-t
movies. "

to us to us

He came i51 and said,
money, and I built
so I could show

And we -- Art Avignone represented him,
and we came to a nice resorution. we went to Judge
Tucker and said, "Here,s what we're going to do.,,
we went into chambers and tarked about it, and he

got a deferred prosecution -- or a deferred
sentence- And the judge was actuarry very pragmatic
about the whole thing and said, ',Now, are you sure
you can make these payments, because you have to pay

this woman back. " she was an elderly ranch widow.
And that's he he agreed to it.

We had the hearing, and he went on his
way. He spent 30 days in jail and went off and

never heard from him again. r mean, r shoul_dn,t say
never heard, but found out that he complied with
everything and was released from the prosecution,
so...

O. Based on your years of experience in the
auditor's office, did it. generally benefit people
who received a come-clean letter to respond
positively to such letters?

66
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A. Oh, sure. Yeah.

A. We talked a little bit about

Mr. Laslovj-ch's experience, the trials that he's

done in this office.

What is your overall impression of

Mr. Laslovich?

A. Let's see

A. And, y€s, you are being comPelled.

A. That's a difficult question from -- for a

lot of reasons, and maybe the most important reason

is that I believe that all of us have to start

somewhere as lawyers, and we have to try to grow and

Progress.
I think I think Jesse is earnest in

his desire to do that, but I think he is extremely

politj-cally motj-vated, and that has caused me it

caused me a great deal anxiety while I worked here

to see him do things for political purposes rather

than, you know -- for me, I talk about the moral

high ground a Iot, and I try to take the moral high

ground. I'm not always perfect. I don't do that

100 percent of the time, but I try. And I have a

bad taste about what happened here with the

political motivation for doing some of the case work

that was done. 67
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A. TeII me how, in your opinion, political
tir<,tivations have pialreci a rol-e in how matters are
handled by this office?

A. When Jesse started here, he had very
l-j-tt1e, if dny, trial experience. As you know, I
have 20 years, and r've been a trial lawyer from the
minute I hit the floor. I've done lots of tria]-s.
I've done lots of judge trials, I've done lots of
administrative trials, and lots of jury trials. f
have a wealth of experience. And not only that,
pretty successful. I win a 1ot. And I win because

I know how, and it came from hard experience, but f
figured it out.

I believe Mr. Lasl-ovich can do the same

thing. f told him, when he first came on board as

the chief lega1, that I would like to mentor the
other attorneys because I'm tired of litigating. ft
wears you out ds, you know.

O. So I've heard.

A. Yeah. WeIl, you know, we have -- rrre,re

the No. 1 profession for suicides. We have a high
rate of alcoholism, lots of divorce, you know,

because of the ruring nature of litigati-on. And not
all attorneys are litigators, and the ones who

aren't are actually much healthier than those of us
58
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who are litigators.

I believe that right away Mr. Laslovich

was looking for a pretty high profile criminal- case

because he's going to run for the AG's office.

There is absolutely no other reason for him to do

that because there's plenty of work to do here.

Plenty of work. There's no reason for him not to

ask for my heJ-p in prosecuting these cases, whether

it's Art Heffelfinger or whether it's Don Couj-nard

or whoever it is that he's decided he's going to

prosecute. There's there's no reason for him not

to ask me to sit second chair, in fact, except that

he doesn't want somebody with more experience. He

wants to appear to be the experienced attorney.

This is and this is all my oPinion.

What actually goes on in Jesse's mind I have no

clue, you know -- we1l, I have some clue but not

much of one

MR. LASLOVICH: No, You don't.

THE WITNESS: -- and I -- there are things

about Mr. Laslovich that I really like and that I

really respect, but his

BY MR. MONFORTON:

O. TeII me the things you like about him.

A. I like that he's willing to to step up 69
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when something goes wrong. r feer rike he's willing
to say, "J-- shouicin't have clone Lita_t.,, T could be

hrrong about that, but I think that he has that kind
of ethic.

I like that he has a good work ethic. He

shows up every d.y, you know. He's in the office
doing stuff. I don't, as I've said before and

this is my own issue I don,t like the political
motivations for what he does because f think he

courd have been so much better a better attorney,
a better human, a better person a1I around if he

had not chosen the political route.
And I feel- that way about a lot of

people. But, you know, because it spilled over into
my l-ife, it caused me a lot of anxiety.

And when he was involved in the
Hefferfinger case particularry and this is where,
f guess, T get a little crossways and a litt1e upset
about what happened, is that Lynne invites me to si_t

and watch because she knows my experience, and she

knows it well-. f basically taught her how

litj-gation worked. She taught me securities, and I
taught her litigation. And she asked me to come and

sit and watch.

And one day and partly because she
70
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you know, you should maybe think about that and not

be so hard-nosed.

And that was to me, the onlY reason to

take that hard position of "I'm not giving on this

issue of a jury" is because he wants to do some

he wants to appear on the television j-n front of a

jury. It's a great thing. We've seen it -- we've

seen it many times. We're Americans. We like that

stuff.

He had so l-ittl-e exPerience - I

believe and I will believe it to my dying day

that he was doing that for political purposes.

O. Are you aware of any -- any kj-nd of

commercials or other political advertisement that

came from the Laslovich campaign in which trials

done by Mr. Laslovich were featured in?

A. You know, I don't watch TV- I believe

probably the Heffelfinger case was in there

somewhere, but I don't know- No, I don't know'

I do know that he needs to be able to

teII the public in Montana that he has trial

criminal trial experience in order to be the

attorney general, because that is the top law

enforcement right there, attorney general, and so

you have to have some exPerience- 72



PETITIONER'S EXHIBIT F 174

Roberta Cross Guns

1

a
G

3

4

5

6

7

8

9

10

11

12

13

L4

15

15

t7

18

19

20

2L

22

Z5

24

25

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016

a. Did you do depositions involving cases in
!L^ ^.-1.: !-- | ^ ^tGi -^tLIIE qUUALUI D U!!]LC:

A. Sure.

O. Is that pretty common?

A. I wouldn't say it was reall-y common, but

it was done enough times that, yeah, w€ did some.

O. Were there any of those cases in which

you said, "I don't want the subject or the defendant

participating in the deposition"?

A. No, never. f believe it's the

defendant's or perpetrator's right to be present.

a. How about

A. It didn't happen very often, but, you

know -- because they're boring. Sorry, but they

are.

O. Did you ever ask that an alleged

wrongdoer or defendant be excluded in any kind of

interviews in any of the cases that you handled for

the auditor's office?

. A. Wellr w€ would do interviews with our

investigators, but it wasn't it was before any

charging document had been fiIed.

After that, you know -- again, it kind of

goes to that ethic thing. I try to take the moral

high ground, and it's aII about faj-r p1ay. So, yes, 
73
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come, be present if You want to.

Generally, they don't. And generally,

you know, attorneys don't want them there because

they're going to hear stuff that's going to put them

through the roof, and then they're going to get

emotj-onaI and say stuf f - You know, they want them

to be quite

a. No, I don't know.

A. but f would never teII somebody that

they couldn't bring their client or that they

couldn't be present for a deposition or some

interview, other than, You know, if it's for my

purposes of trial preparation, You know' Certainly'

O. Roberta, just a couple of more guestions

for you.

Do You have anY PartY affiliation?

A. I do.

O. What would that be?

A. I'm a Democrat- Some PeoPIe might

describe me as a liberal Democrat.

A. Why do You

A. I love our president, just so you know'

O. How long have You been a liberal

Democrat?

A. A11 mY voting life. 74
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A. Do you have any opinj_ons on the issue of
sarne-sex marriage?

A. yes.

a. What's your opinion?
A. I love my partner.

O. Okay. ft doesn't exactly answer my

question.

A. f believe that people have the right to
be married, that gender should have nothing to do

with it, because marriage is really a legal
contract, and it creates rights for people to be

present when their }oved one is at the doctor, in
the hospita] dying, whatever the situation is.

Now, I realj_ze that,s not everyone,s
opi-nion, but that ' s my opinion, and that , s what I
believe -- why r berieve peopre shourd be able to be

married regardless of gender.

a. Let me ask this in a in a less polite
way. Do you have a political axe to grind against
either Ms- Lindeen or Mr. Lasrovich or anyone erse
in the auditor's office?

A. NO.

a. Off the record --
A. I believe

O. Oh, sorry. Go ahead.
75
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A. I believe that we are aligned

politically. f believe that I know that Jesse's

a Democrat. f know that Monica's a Democrat. They

may not be as liberal as f am, but they might be.

O. Let's go off the record.

(Off the record)

BY MR. MONF'ORTON:

a. I'm done writi-ng, but I have a couple of

more questions for you, Roberta.

Are you familiar with the name Bill

Nooney?

A. Yes.

a. TeIl me how you know that name.

A. He was originally viewed as a victim j-n

the Two Feathers case. And thenr 4s we went along,

it was discovered that maybe he was a perpetrator,

not just a victim.

And that happens a lot when we are in

financial fraud cases, parti-cularly with schemes.

Pyramid schemes and things Ii-ke that, you'11 find

people who are apparent victims who then become

perpetratorsr so

O. Were you involved in Mr. Nooney's matter?

A. I was a little bit, just initially, but

then I don't know who took over in the end- And 76
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it's my understanding that, you know, r^/e got some
hah^!, h^^I-r..vrre-I vq9 L .

f had the presence of mind to freeze some

funds that were being held in various investment
firms. And as that money was released to us by
order of the courtr we disbursed it.

And norma1ly, when we have somebody who

then becomes a perpetrator, they don't get to be

invol-ved in the restituti-on. But for some reason,
he got his restitution amount and even though he

had committed fraud against others and probably owed

others restitution.

Lynne handled that part of it. f don,t
know if she had another attorney take over on Bill
Nooney, but f know that he got some money. She was

Iike, "We11, he has a daughter who's going to
col1ege. " Wel_l, lots of people do.

If they're bad guys you know, pat
Davison's daughter was 13 when we sent him to prison
for ten years. That's probably not very faj_r
either. But, you know, that,s how it works.

So I believe he got some restitution
money. I believe that was out of the norm. I,m not
sure vshy. I don't honestly know what happened.

O. From your knowledge of Mr. Nooney's case, 
77
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is Mr. Nooney someone who could have been prosecuted

criminally?

MR. LASLOVICH: Objection, speculation,

foundation.

THE WTTNESS: Yes.

BY MR. MONFORTON:

O. Do you have any knowledge as to why that
has not occurred?

A. f do not. ft's interestj-ng in that
particular case. We had a guy, Eric Schultz, who

was from Bozeman, who, once we sort of ferreted out
who was involved and we saw him as a perpetrator,

but before we could even contact him, he had

contacted the FBI, and they call-ed us. And we went

right over here to the federal courthouse and sat in

on an interview.

And they assured him, you know, that they

would take into consideration, first of aII, his

acceptance of responsibility, which is critical in

the scheme of federal sentencing, and the fact that

he had assisted the investigation. And he gave them

names and dates and lots of information.

He was a pretty minor player in the

overall picture. Shawn Swor and Daniel Two Feathers

were the main bad guys. They had gone all over the 
7A
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place and found victims in a lot of places. Eric

- 
E--- --^---i ^ i--1 i! 

-^-!1-- 
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money that we froze. We actually caught up with it

through this convoluted mess. Some of it went to

the Bahamas, and then it went came back up into

the U.S. So he wound up going to prison for two

years.

O. Mr. Schultz?

A. Mr. Schultz. He's the only person that I

know of in thj-s whole case that went to prj-son, and

he's the guy who cooperated.

BilI Nooney, dt the point we realized he

was al-so engaging, should have been brought into the

prosecution, but he wasn't. r don't know why.

a. What's your knowledge as to the

relationship between the auditor's office and

federal officials?

A. WeIl, when I was here, there was a pretty

good relationship up unti1, Ii-ke I said, the new

agent came on board. Kevj-n Damuth came on board as

the new EBI agent, and things kind of deteriorated

there.

He wasn't acting as fasi as maYbe we

thought he should. And certainly, Lynne didn't like

him at aII. And I had frankly, had my own 79
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A. Come on.

O. You also testified that you weren't sure

that Ms. Egan would accept gays either. And this

the context was you were testifying about the Boy

Scouts and Iittle Nazis and

A. Um-hum.

O. and because they don't accept gays.

And then you said, "I'm not sure she'd accept gays

either. " Do you remember that?

A. Yes, f do.

O. Why -- why would -- why do you think

that?

A. You know, I f 've known LYnne for a

long time, and I don't know that she's ever said it

on state premises, but I know she's made comments to

me about people who are gay-

O. Derogatory comments?

A. Yes.

0. You testified, too, that Lynne makes

emotional decisions on cases she investigates'

A. That's true.

O. Can you give me some specific examples?

A. I think I've given some during mY

testimony. I think Nick Cl-adis is a prime example '

I James Andrews is another example. We did 104
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prosecute him, but j_n the end, she threw up her
hancis. "WeIIr 1rou know, he's in Arizona, and I
don't care. "

She wasn't particuiarly enamored of the
victim, and that has a lot to do with it. Maybe

more than the defendant, but sometimes it,s the
defendant- rf she finds the defendant parti-cular1y
repulsive, then she wants to go after them. ff
they're -- which is why she liked going after pat
Davison.

There were times when we were prosecuting
Tom o'Nei1l where she would back off a r-ittr-e bit
because she felt sorry for him. But a lot
she's you know, a lot of her decisions are
emotional.

O. Anything any other cases?

A. Robert Seaman. He was a ran a hedge

fund out of Bozeman. we had him come over. And she
was pretty sure hi-s wi-fe didn't know what he had

done and made him- come over here wi-th his wife so

she could tell his wi-fe. I,m not sure why that,s
-i-mportant, but that's what she made him do.

To me, that's an emotional rcsponge,
instead of this is what the case is about. He -- we

know he did bad acts. Why are you dragging hj_s
10s
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wife his poor wife sat in here and cried through

the whole thing, could hardly speak. It's rea1ly

not necessary. We weren't prosecuting her. But she

was mad at him, so...

O. Anyone else?

A. Martin Bower is an example. Like I said,

hj-s people from his church would come, and she'd

just snicker and kind of point at them and talk

about them. And to me, it's not that's an

emotional response. It's not professional. It's

not impartial to where hre're just looki-ng at the

facts of the case. And she eventually became

uninvolved in the case even though it's a securities

case. She kind of moved on.

a. fs it your opinion that Ms. Egan

investigates cases based on her emotions rather than

based on what the facts are as she finds them?

A. That's an interesting question, Jesse,

because it depends on how the case comes j-nto the

office, and you know they come in in all dj-fferent

ways. Sometj-mes the person who has been harmed, You

know, comes in.

An example is a f ormer investigator, Mj-ke

McKee, came in. He was part of the auction rate

securities mess. He was one of the -- we were the 106
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Alan Ludwig

MONTANA TWENTY-FIRST JUDICIAL DISTRTCT COURT

RAVAI,I,I COUNTY

STATE OF MONTANA,

Plaintiff,

vs.

HARRIS HIMES,

Cause No. DC 11-117

Defendant.

VTDEOTAPED DEPOSITION UPON ORAL EXAMINATTON OF

ALAN LUDWIG

BE IT REMEMBERED, that the videotaped

deposition upon oral examination of ALAN LUDWIG,

appearing at the instance of Defendant, was taken
at the offices of Fisher Videoconferenci.g, Court
Reporting & Videography, 503 East MendenhalI,

Bozeman, Montana on Tuesday, July 31, 2OL2,

beginning at the hour of 9:15 a.m., pursuant to

the Montana Rul-es of Civil Procedure, before Kasey

L. Fisher, Court Reporter - Notary Public.
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APPEARANCES

ATTORNEY APPEARING ON BEHALT OF THE

PLAINTIFF, STATE OF MONTANA:

Mr. Jesse Laslovich, Esq-

Chief Legal Counsel

Commissioner of Securities and

Insurance office of the Montana

State Auditor

840 He1ena Avenue

Helena, Montana 59601

ATTORNEY APPEARING ON BEHALF OF THE

DEFENDANT, HARRIS HIMES :

Mr. Matthew Monforton, Esq.

32 KeIIY Court

Bozeman, Montana 59718

Mr. Patrick F. FlahertY, Esq.

P-O. Box 1968

Great Falls, Montana 59403

ATTORNEY APPEARING ON BEHALF OF THE

WITNESS, AIan Ludwig:

Mr. Arthur V. Wittich, Esq.

602 Ferguson Avenue, Suite 5

Bozeman, Montana 597L8

Videographer: Laura Fisher
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INDEX

EXAi"iiiNATiOii OF i"iR. ALAN LUDWIG gY: PAGE:

Mr. Matthew Monforton, Esq. . . . .6 1207

Mr. Jesse LasJ_ovich, Esq. .. .159

EXHIBITS

DEPOSITION EXHIBITS: PAGE:

Exhibit 34 Motion for Leave to FiIe
Information and Affidavit

In Support 130,139,202
Exhibit 35 5/l/2O12 Alan Ludwig,s

Employee Exit Comments... ...141-
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WHEREUPON, the following proceedings !4/ere

had and testimonY taken, to-wit:
******rrr(

VIDEOGRAPHER: This is the video

deposition of Alan Ludwig taken in the Montana

Twenty-First Judicial District Court, Ravalli

County. Cause No. DC-11-117- State of Montana

versus Harris Himes.

TodaY is JulY 3L, 2OL2.

The time now is 9:15 a-m.

We are present at the offices of Fisher,

503 East Mendenhall in Bozeman, Montana'

The court reporter is Kasey Fisher and

the video operator is Laura Fisher of Fisher court

Reporting.

The deposition is being taken pursuant to

Notice.

And T would now ask the attorneYs to

identify themselves, who they represent and where

they're particiPating from-

MR. MONFORTON: Matthew Monforton

appearing on behalf of Harris Himes, present in

Bozeman.

MR. LASLOVICH: Jesse Laslovich appearing

on behalf of the State of Montana, present in 
4
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phone. Often it would be encouraging them to
gcrLrrer rrrrormaEJ-on so t.nat we cou-ld determine
whether there was a cause for an action.

O. Can you girre me an estimate j_n early 2OOg

as to how many written complaints you wourd fierd
on a weekly basis?

A. That's rea1Iy it it realJ-y varied.
I would say a maximum of four a week. I would

A- Maybe some weeks where you I,m sorry.
Go ahead.

A- f would keep track of it on a spreadsheet
so at the end of the year one could see how many

calls had resulted in complai-nts. So j-n other
words, I wouldn't put a ca1l on the spreadsheet,
but after it became a complaint it would be on the
spreadsheet.

a. Would there be some weeks where you

wouldn't receive any written complaints?
A. Yes.

O. A11 right. you also mentioned thaL you
prepared investigative reports when you were
working for the auditor's office, correct?

A. Yes -

a. TelI me what the circumstances would be

that would cause you to prepare an investigative 
25
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report.

A. An investigative report would be when a

complaint had been received and information had

been obtained from wherever the nature of the

complaint was.

Inappropriate handling by a broker,

somebody who wasn't a broker but they'd gotten

somebody to invest. Enough documentation that it

supported a pretty good picture of what was

occurring with the situation- Dates and times,

when and where things occurred, parties involved.

And then the comPl the invest the

report would follow an outline that Lynne Egan

would had determined would be an apPropriate

format.

O. was this like a standard -- standard

format that she had?

A. It changed a few times over the years '

But more or Iess there would be a first segment

that spelled out the situation, then a section

that would explain documentation or whatever

supporting evidence had been pulled' And then

Lynne did never like to say conclusions, but

but how those things worked together and why it

appeared there was a Problem. 26
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0. Am I correct in assuming that an

investigacive report wout d be prepared by you
after you received contact from someone and there
was extra information?

Am f Iet me rephrase that question.
How many of your contacts that you,d

fiel-ded from regular Montana citizens wourd end up
resuJ.ting in an investigative report by you?

A. I would guess 1 out of g to 1 out of 10.

O. And of those of the 90 percent or
80 to 90 percent that didn't resuJ-t in an

investigative report, what would happen with
with those contacts?

A. Sometimes people would never provide the
information we asked of them for whatever reason.
sometimes the information would be provided but it
wourd be determined it was outside the statute of
what our office operated on. rn those cases they
wourd receive a crose retter. r was instructed to
always send a close letter.

And and it would be a matter of me

sending the letter and also calJ-ing them to
discuss the situation so they got firsthand ower
the phone why they were receiving a close letter.

And sometimes they were informal enough
27
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that they could be handled by contacting say a

broker or a home office because there was an

irregularity let's say in a statement but it was

simply resolved when the brokerage realized the

problem.

O. Was it your policy to make sure that

the the some kind of closing J-etter went out

witrr regard to every contact that did not result

in an investigative rePort?

A. In the event that the contact resulted in

enough information that anything coul-d even be put

together towards a contact report, then a closing

Ietter would be a close letter would be sent

out. Sometimes there just wasn't enough to even

determine that a close fetter could be sent out'

O. Would that be because someone didn't

Ieave a contact information that be

would that woutd that be a Problem?

A. Or theY never Put forward enough

inf ormation that we coul-d pursue the matter '

O. Okay. During the time that you were

working j_n the auditor's office, were there other

indj-viduals doing the same kind of work for the

seeurities division that you were doing?

A- Lynne Lynne Egan and I worked fairly 28
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separately. I could take a cal-l and work the
-^!! 

^--'rqLLt=r- Lo Ene pornL that f woul-d do a report and
send it to her via e-mail without her involvement.
And likewise she would often work on a case not
even j-nf orming me, but doing a report on it and
pursuing it. But the two of us hrere the only two
who worked t,o develop a a product that would be
used by the office to take further action.

O. Did you have discretj-on to determine
whether a specific contact should turn into an
investigative report as opposed to a closing
letter being sent or did someone else make that
decision?

A. I Ithinkfunderstand
and here's what would happen: Lynne
take a cal_1 and develop a report.
itself would not guarantee that the
would go somewhere.

your question

or f would

The report

investigation

An inves f could write an investiga
investj-gative report, but beyond sending it to
Lynne it might not go anywhere.

Lynne would be the determiner of what
matter would actually L:eeome an investigation.
She would assign a case number to matters that she
thought needed to be pursued to the point that 

29
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they would go up the chain and become a legal

matter.

O. Let me ask my question this way: Did you

have sole discretion to send out a closing letter,

to decide for yourself this isn't going anlrwhere,

I'm going to send this this caller a closing

letter and be done with it?

A. Yes, and I would always CC Lynne in the

event there was a question. And, actually, if it

was questionable at all, if it wasn't clear-cut, I

would present it to her and ask her what she

thought regarding it..

a. Would there be any contacts at all where

you would unilaterally make the decision to send a

closing letter and not inform Lynne?

A. Yes.

O. Okay. And how give me a percentage if

you can if you can as to how many times that

that happened?

A. I'm always using fractions instead of

percentages

A. That's quite all right.

A. but I woul-d say 1 in 5 to 1 in 8.

O. 1 out of 5 to 1 out of 8 would be the

number that you closed on your own initiative or 30
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the other way around?

A" Yes.

A. That you closed on your own initiat,ive?

A. On my own initiative. SorrY.

O " Okay. Some+-imes my questions aren' t as

clear as they should be, so....

And as far as those contacts that turn

into investigative reports, would it be your

determination that an investigative report should

be made or would it be Lynne or someone else in

the office saying to You, Hey, Alan, please

prepare an j-nvestigatj-ve report on this contact?

A. If there if there aPPeared to be

sufficient evidence of a problem I would put

together a report on my own for further

consideration by Lynne.

O. Would there be times when you would be

asked by Lynne Egan or someone else to prepare an

investigative report?

A. Because we worked in such a separate

fashion, the only time I can think of is one in

which an old case, Jack Cross, had been worked on

by several people without results. And Lynne

asked me if I could take aII of the information

that had been put together from previous 31
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investigations and documentation, and I think even

a deposition, and put it together into a report.

But that's the only time I can recall

when she asked me to actually prepare an

investigative report on a matter that I wasn't

already working on.

a. Do you remember when that happened

approximately?

A. Probably two years ago.

O. r think you might have answered this, but

I I just want to make sure I'm clear. What

kind of factors or red flags, if you wiI1, would

trigger in your mind the idea that an

investigative report needed to be made as opposed

to not making an investigative report?

A. Well-, the statutes for the state were

always used as the basis. Some could be as

clear-cut as a person who was not an investor, was

not approved to solicit people for investments for

securities, solicitS-ng people for their money.

Some could be an irregularity by an

investment advisor who it appeared from reviewing

account statements that money had been mj-sdirected

or misinvested.

Something that showed enough of an 
32
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irreguJ.arity that the matter needed to be under
-----i --- r-_-.I.rrv-Lew (ry clre oII.l_ce.

O. Would it be fair to say that if the
the more clear-cut a wiolation appeared to be the
more 1i-ke1y you would be to prepare an

investigative report? Would that be accurate?
A. Yes.

a. What would happen after you prepared an

investigative report?

A. Every report I did I would attach to an

e-mail and send to Lynne Egan.

O. And what was the purpose of sending these
reports to Lynne Egan?

A. Lynne would determine which report went

forward for action and assign a case number to it.

a. And very briefly, who is Lynne Egan?

A. Lynne Egan is the -- was my boss and the
deputy securities comrnissioner for the state
auditor's offi-ce.

a. Why don't you go ahead and spell that for
the....

A. Lynne, L-y-n-r-€r Egan, E-g-a-n.

a. Wouid it be accurate to describe her as

the the number two person in the office?
A. In at the state auditor's office, I -- ^3
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evaluation and she responded with a written

response to me.

a. In that written resPonse to you, did she

evaluate or did she elaborate as to her belief

that you were being rude to PeoPIe?

A. She gave reference to one case in each

matter regarding the rudeness to the victim, the

attorney and the subject who I had been rude to'

They were not firsthand accounts-

O. Di-d you believe her statements to be

accurate?

A. I bel.ieve that an atLorney could be upset

with me for requesting information his client

needs to provide that he's not diligent in

providing to me. I would not consider that

rudeness.

I believe that a subject in my asking

them for information in which they were solici-ting

for investments when they weren't registered for

investments, did they might think I was rude

because I was pushing them for information they

woul-d provide to the state-

The information on the victim as I came

to understand many months later was secondhand and

totally inappropriate- And pluralized is a case 43
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O. Did you express these set
make it cl-ear that you held these

to Ms. Egan?

of

set

beliefs or

of beliefs

A. Beyond set of beliefs, she was a\^/are

what church I went to. She was that aware of
faith.

O. What church did you go to?

A. This Neighborhood Assembly of God.

O. And you had expressed to her in some form

or f ashj-on the set of belief s that you've just

described a moment ago?

A. Again, without proselytizing, things
would come up in situations where a person woul_d

respond in a certain way. We've had people in our

of f ice who'we had cancer and in their deali-ngs

with it she may have mentioned that they were

Christians and how they were dealing with it. And

I would respond that I was a Christian"

There was a case where f walked in the

office one day and she was happy and said, Monica

Lindeen's been given a Christmas present. AncI T

said, Why is that. And she said, Derek Skees is

running against her. And I said, Who's Derek

Charles Fisher Court Reporting
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Skees. And she said, He's a right wing nutcase.

And I said, Why is he a right wing

nutcase. And she said, We}I, Iook at his bio

here, it says faith, Assembly of God. And I said,

Lynne, I go to Neighborhood Assembly of God. And

instead of apologizing, she went back to her

computer and acted like T'd Ieft the room.

So she's either indifferent or hostile

towards my religion.

O. Do you remember approximateJ-y the date

that that discussion occurred?

A. WeII, I guess it probably occurred the

day Derek Skees announced he was running for

office. I I don't I'm not political, I

didn't even know who he was. December, January,

sometime in the winter, I think. I don't know.

a. Winter of 20L0, 2OL1? If you know.

A. Winter of 2OLL.

O. You believe that comment was made shortly

after Mr. Skees publically announced his

candidacy?

A. Yes.

O. Where did this discussion take place?

A. In her office. I came in to talk to her

about a case and she wanted to share that with *". 
52
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A. Had you said or mentioned anything
invol.rring poJ-J-t'j-cs prior to her making +-hat

comment?

A. No.

a. Was there anyone else in Ms. Egan's

office

.4.. No.

O. -- when she made that comment?

Has Ms. Egan ever made any other cofiunents

about Mr. Skees?

A. She did at some point after his being
involved j-n running for offj-ce at one time say

something about him being a joke. But I don't
recalI what the original context was. She was

talking to somebody eIse, I think.

O- Do you recalI anyone else in the state
auditor's office making comments about Mr. Skees?

A. No.

a. You mentioned earlier there were several
anti-Christian remarks. Can you recaIl any others
that \^rere made in the office?

A. News events would cause Lynne to comment

on them from a perspective of the church's being a

negative influence on things. And so one comment

I remember her hearing her say h/as that the 53
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Catholic Church was a leading cause of child
abuse.

I remember hearing her say that the
churches had turned the Boy Scouts j-nto a group of
Nazis for not all-owing gays.

a. Let me stop you right there. What

when did do you recall when that comment was

made?

A. I would say over the last four years

she's probably commented on at J-east three times
on her bej-ng bothered by the fact that the Boy

Scouts are Nazis. And most recently some case

f guess some case was being determined nationaJ-ly

and it bothered her.

A. Do you recalI if other
present when Ms. Egan would make

Boy Scouts being Nazj_s?

A. No, I was usually in

was in the office with her by

us.

people were

comments about

in those cases I
just the two of

O. Do you recal_l any other anti-Christian
there remarks made by Ms. Egan?

A. WeI1, she's her comments are against
religion as well and not just -- well, dt least
one conrment. She said that all organized religion rn
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was fairy tales.

a. Where dici she say ehat ?

A. In her office.

O. Was anyone else present besides you?

A" This was the incident involving the gift

basket joke that involved a Holy Bible, and

Jameson Walker may have been present because she

had been showing that she could recite the books

of the Bib1e. And so that got on the conversation

of religion, but I'm not sure if he was still in

there when she made this statement, al-l organized

religions fairy taIes.

O. Let me go back a little bit. TelI me

about this gift basket incident.

A. A gift basket appeared in Lynne's office

and Lynne gets gift baskets from peopJ-e she's

helped or outside companies that have been

involved with the auditor's office. rt could

involve a case or it could invol-ve a holiday.

The basket had mostly dollar store items

in it. Cans of sardines, chocolate covered

peanuts, but also a New Testament, a Holy Bible, a

book of faith messages and a cup that said "Faith"

on it.

The mystery was how it got there and 55
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Lynne was concerned that it got in there passed

security and began investigating the matter. And

from what I understand, Michelle Huftel, who's a

coworker, thought it would be funny to gJ-ve her

this gift.

It then got classified as a joke.

Normal-ly the gift basket Lynne would receive would

sit on her table and be the contents would be

dispersed.

I was really offended about the HoIy

Bib1e being next to a can of sardines and it being

cal-led a joke. I asked if she was going to

disperse the -- what was in the basket and she

said no. She wanted to leave it there a few days.

So it sat there a few days.

a. Did you tell Ms. Egan you were offended

by that fact?

A. I asked her if I could take the Bible and

she said, No, to leave it there. She knows I'm a

Christian. You know, we skirt around something

here where if if somebody said the N word or

somebody said crude comments about a woman or

somebody said crude comments about gays, how many

of those comments would it take to determine an

opinion about that person. I've cited three or
56
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four to you but there's been a dozen since I

worl(ed there, I don' L t-lrinj< l-here neecis to be -

I spoke to HR about it. I spoke to Nita

Holman about it.

a. TeII me who Nita Hol-man is.

A. She's the HR person for the office.

O. Had you spoken with Ms. Holman about this

issue more than once?

A. f spoke to her about it a long t.ime ago

regarding not just the Christian aspect but

Lynne's habits of what she does. And she said she

had over a dozen complaints and nothing had been

done about it. And the last time I spoke to her

was right before I left because I wanted to know

what other options I might have.

O. Can you give me an approximate date as to

when you first approached Ms. Holman about

Ms. Egan's anti-Christian comments?

A. WeIl, the first time I spoke to Nita

Holman it wasn't about anti-Christian cofiunents per

say. It's in exit comments.

There was a time in which an

experience I had where we went to the back loading

dock to pray and found out that Lynne had seen me

praying and gossiped to other people about me 57
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And when she said Derek Skees was a right

wing nutcase and her punch l-ine was because he's

claimed his faith with Assembly of God, that said

to me that by the same standard, she would see

that in me.

And I believe that's the conclusion she

makes with people of faith who are committed to

their faith. And I think it's a attitude that's

formed early in J-ife sometimes.

O. Let me backtrack a litt]-e bit to the

meeting that you had with Ms. Holman sometime

around March of 2OL2.

She stated to you that it woul-d not be

wise to go to Ms. Lindeen about this problem?

A. Yes.

a. Did she elaborate as to why?

A. Monica Lindeen and Jesse Laslowich had

tight relationship with Lynne Egan. They rely

her for the effectiveness of their jobs. Lynne

has been there a long time. Lynne understands

statute very we11. Lynne gives considerations

what charges shouJ-d be appJ-ied on cases that go

forward. Lynne writes press releases sometimes

regarding information that leaves the office.

Lynne was chosen as their treasurer for

a

on

the

on

66
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their election campaigns. They're r weighed on

--.: - -y\rrrr!, L(r carj( Eo t{tonf_ca Lancleen but for t,Jhat

purpose. Neither of them were going to offend
Lynne Egan as I saw it. Nct not for me.

a. Was that an opinion that Ms. Holman

expressed to you?

A. Yes.

a. Do you recalI Ms. Holman saying anything
else during this March 2Ol2 meeting?

A. Beyond the fact that she'd had so many

complaints against Lynne Egan.

O. And did she describe these compJ-aints as

arising from anti-Christian remarks or compraints
in general?

A. Complaints in general. fn fact, Nita was

surprised r h/as a christian because it's ki_nd of a

subdued conversation or subdued erement to what
somebody would discuss in the office.

O. What -- what made it ]-ook l_ike she was

surprised?

A. Because she said she was too.
O. Did Ms. Ho1man express any issues that

she might have had with her -- with her breliefs in
the office?

A. She saj_d she was bothered because Monica c7
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A- Yes.

O. Were there other employi':c

that gave you similar warnings al c

A. YeS.

a. Who else gave you simil,r'

Ms. Egan?

A. Roberta Cross-Guns. Ja,

O. You're going to have to ir

second here. Roberta Cross-Guns.

how it sounds?

A. C-r-o-s-s, hyphen, G-u-.-'

O. f'm sorry to interrupt.

other person?

A. Jan McAlpine.

a. How do yo speII that?

A. M-c-A-I-p-i-n-e.

O. Any other employees?

A. Ken Kops, C-o-P-s. John 1'

F-o-r-s-m-a-n. Bob Moon, M-o-o-:r.

T-a-r-i-I, N-y-l-a-n-d.

I'm sorry. Could you

PETITIONER'S

Alan Ludwig
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l-lre office

. Egan?

, r'l r 1,,)![s about

'Li
j

,Ji

ir,,-11-

just a

spelled

a.

name.

A.

rest are

o.

Nyland,

TheN-y N, as in Nancy,

possibles.

okay. AII right. Let
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Roberta Cross-Guns. Te]-I me who she is.

A. She's an atuornelr who's no longer

employed with the state auditor's office.

O. How l-ong had you known Ms. Cross-Guns?

A" Eor the time I worked for-

O. What kind of warnings did

Ms. Cross-Guns

A. The same kind

a. give you?

A. as Susan Paulson-Davis except

excluding the Christian part because I dicln't

bring it up with Roberta, I think at a time when

she had warned me about it, but the same thing.

That she would lie, gossip and not be trusted,

that something I said would be used against me or

fabricated.

O. When did Ms. Cross-Guns make that comment

to you?

A. Through the years.

A. More than once?

A. Yes.

a. How about Ms. McAlpine?

A. McAlpine -

a. McAlpine.

A. Jan no longer works for the office. She 7I
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wi-th you

A. It's pretty wicked stu{,.-"

A. We ' re a1l adults here, :- -r

A. Lynne said that she s ( .

her that Tarj- been seen going in'' l,

of a certain man who'd worked at,

for an overnight matter.

O. Let me make sure I under, jl

Ms. Nyland told you that Lynne h

Ms. Nyland going to another man'

A. Tari's married and has

O. Did Ms. Nyland express '. (

felt about that?

A. Of course.

O. What did she say?

A. There are a l-ot of thin.,

today that I'm only saying becar,. ,.

and I was brought into this, but

offended by it.
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; nt?
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t, .' yl-ng
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very

,cLt.

other

Egan?

:ork with

': of this

:' involve

C

o.

ISSl-reS

A.

Lynne

gossip

Dj-d Ms. Nyland have r .

Did Ms. Nyland discuss .'

or concerns that she had -. r

WeIl, Tari Nyland doesn' \ /

Egan. So the strangenessi

that would occur is it dir-;r
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people that Lynne worked with-
-r! -i rr--f --l --^-I-t

I . WIIgI'g LllLl l"rE . t\y reltu wvr A.

A. In t.he insurance dePartment-

O. What other issues about Ms- Egan did

Ms" Nyland discuss with You?

A. The most common aspect of Lynne Egan

that's been brought to my attention and usually is

involved in conversation regarding Lynne Egan is

that people are scared of her and they don't want

to cross her. And people that actually said they

steer clear of her. Literally steer clear of her'

So there's a general attitude regarding the

disposition of the Person.

a. Was that a concern that Ms- Ny1and

expressed to You?

A. I regret to sdY, Yeah.

O. Is that a is that an attitude that you

had about Ms. Egan?

A. I worked with Lynne Egan- I I worked

in a separate office from Lynne Egan, but after

this point where I was on the wrong side of

whatever r was on wit'h her' r -- r rearllr didn't

have an upside or something I could do to change

the situation.

a. Did you share the same concerns about
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had .

stil I

: ICSpODS€

1,. My red
()cyte

, response

her own

,LS her

i{eaI1y

count numbers, white count numbe:

numbers are of f . I have arthrii;_l
that J-eaves me hurting bad some

Lynne minimized it, t;r.

arthritis that she'd dealt wittr
minimized it and said how she lrtr

whole l-ifer w€ were just gettincr

wasn't sympathetic to my issue.

And I don't know if tlr;,

thought I was weak or and I r,;

disfavor for that or whatever.

really difficult time for me alci

was out back praying was a poiir,

been months into this matter. 1

red and white count numbers r rli/

the way it used it now.

And I was realizing ir_

lif e. I was actually wonderinc;

have to change my whole J-ifest,-,

O. Who told you that Ms.

about you praying on the dock?

A- Roberta Cross-Guns sa,r (

office with Jameson Walker at 'cl
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shared it with both of them, and I don't know how

m-any other peopl-e were there- But Lynne seemeci

or Roberta seemed bothered because Jamesoll was a

young attorney who'd just come on with tite office

and thought it was a really bad impressic;n for

Lynne to create by sharing that with Jamtrson

because he didn't need to know that.

In fact, she said afterwards Jameson was

worried about me and wanted to talk to me hecause

he was upset that I was upset.

O- Did you ever discuss this matte:: wit.h

Mr. Jameson?

A. No.

O. And did you did Ms . Cross-Gut-i:, say

anything else about this incident other l--han

A. No. She just warned me and she'cl warned

me before not to not to give Lynne rei sron to

gossip.

O. I think you mentioned earlier tti- s

rnorning that Ms. Egan had been the treasrr,'-er for

Ms. Lindeen and Mr. Laslovich's campaign.

Did I get that right?

A- Yes.

A. When did or when did you fir t. find

out about this? 93
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503 East Mendenhall, Bozeman MT 59715, (406)

[, ,tHlB,T 4



1

2

3

4

5

6

7

8

9

10

11

l2

13

L4

15

16

17

18

19

20

2L

22

23

24

25

don't know that that check was i

He said something more about Jr.:rr

office and Jesse's campaign.

a. Besides campaigning
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contributions being delivered'r-(

auditor's office, did you witnesr,

other poJ-itical activities or \^/o,'

taking place on state property (

behalf of the Lindeen campaign o.

campaign?

A. In my exit comments f rn. I

political atmosphere and t'hat '..,:

and Monica seemed to be in Lynne

more. And the looks or concerns

entered into the office seemed t-

more about secrecy and more cl,>s -c

had been regarding Lynne's time irt

O. When you say a lot mo::e

by that?

A. They were down in her o.-f

than they had been.

O. What was the date tha r- i.,

pJ-ace?

A. After they announced thr:i

or their candidacy.
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O. Quantify for me if you can what .,,ou mean

by a -Lot more "

A. Almost daily.

O. Were these closed door meetingsi,

A. Often. Sometimes the door was c.,t .=:n and

then the door would be closed.

a. Did these kind of meetings take J",Iace

prior to Ms. Lindeen and Mr. Laslovich a,,i ouncing

their campaigns?

A. They weren't in the of f ice as ot. r_en and

when they were they didn't make a point r., j closing
the door and they didn't look over their ,l.ou1d

their shoulder the way they did when the., ,,'ere

down there.

An example with

conversation and started talking to her,

didn't close the door. That was somethi;r.

I was trying to talk to

day and was sitting in

to her and Jesse walked

related.

I don't f

c]-osed door if it was

related. Maybe there

They could have been

Jesse Laslovi-ch \

Lynne about a prr i

front of her desl< i

in and just took (

wouldn't see & D€c.l

something that war

was another persor,i ,

talking about me for.-

ould be

- em one

aIk j-ng

\,'er the

:',ut they

work

:-or the

.- sc

.r, issue.

a.II , tOt
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know. But the number of closed t'.,

often they were down there in thiLL

O. How long would these rne..t

place

A. Oh, I didn't keep track.

O. How long would these me€r'.

typically after the campaigns wer.'r)

the candidates announced their c ri','

A. I -- I don't know.

a. okay.

A. Sometimes long enougl-r t.

askj-ng trying to ask Lynne rvh.

ask her because the door would br

general I couldn't teII how long

or if other people came into the

would go back to my office.

(o

lt,' t

O. Did any of your coworker.s le

any kind of campaign work that- t.": s

observed on behalf of Ms- Lindecr,

Mr. Laslovich

A. No.

O. occurring on ocuu.'r'

property?

No.

During your time in the

Charles Fisher Court Iicp0r'rr
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office, AIan, did you witness or observe:

of incliviar:al-s receivlng preterent-rai L:

You know, let's strike that ques

I'm going to rephrase it.

During your time in the audito:-

did you at any time become aware of sub-,',

investigation receiving preferential tre.,i

A. Because Lynne was the real gate,i.

cases going forward or not going forwar<,

ability to view the case after having pr.r:

report and sent it to her via e-mail is

my view point would be from one in whici

who had put in a complaint called becaur

was being done. Or because we would re("

additional complaints from somebody elsr: ;

nothing was being done.

My standard response woufd be i-,,'

were onJ-y so many attorneys and so case

would back up and attorney time would b,

on working the case loads. But at tim.e'

question whether or not some cases langi; r

other cases were brought forward.

I believe that on the aspect o.'

profile of the case r believe there wou

preference given to it because it was h-, ,

( t6)/
Charles Fisher Court Reporting
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profile, high visibility. Tht: Rr

hJ-gh profile, high visibility ,rar ,

Iook very good for the office.

A case involving a do:er

in an oil- venture in northern NIo.,

languish and not get worked on ai

reason why, but Lynne could exple

\^/hy.

But some cases never l<.

they remain on my spreadsheet but

gotten to. Other cases are br:.>r-r,

brought upstairs for results ,rlrcl

going to jail or getting f ac,i.;

action.

I have one case that i'

with -- with regarding a fel1a !)

because the gentleman who filecl

very articulate. His name is t€)

a Montana businessman, and I ;-,itt-

maybe two years ago

A. This was a complaint

took?

A. rnitially took and wh -r'

And so the last calls I had frorii

him asking why him asking q'r'r

Charles Fisher Couri i.
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carling him back, why she hacin't. hacir

the matter.

And my concern with NooneY is 1'-l

had been several complaints regarding i'1,

And the issue with Mr. Nooney was is th.-

to be a state representative and some or.

documents that he used to solicit other:

his name and his title on the documents

sol-icit other people. So f rom my perspl-"

O. I'm sorry. When You saY his n,'

title, you mean his title as state rep,r-'

A. Yes. So f rom my persPective -i I

like an interesting case that shoul-d br.:

I -- when Mr. McGowan called, and it wirr

two or three weeks before I left the of-

straightforward in telling h5-m I had

had control over the office. He had rel

that I had talked with him long, Iong a'

remembered who was and I explained tha:'

get to Lynne and ask her about it-

I went over and asked Lynne al.;''

she said, It's upstairs, that it's bein'

onr actually considered as a case- I .,

went upstairs and tried talking to peo'

hF-r-aAr rFhPETITIONER'S EXHIBIT F
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wasn't

, ')ur!t ue(l

t there

I Doney "

I: used

:he

, c ple had

' rrsed to
'-i.ze

' and

r'';ative?

,: 'lmed

': r,;ued.

robably

L,Iwas

) 'onger

rI- -red

He

r. ruld

214

-it and

. r--ked

i rIy

a:rd f 105
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don't know who was handling tlt,,.t--

So I'm not really sul:,1 r i'

that case, but the FBI was al';,r

case.

O. How do you know that?

A. Because I'm -- if yo',i

was perceiwed by other agencie.;,

for the IRS and the FBI think- ,,,'

O. When you saY the FBI -".,i.r

Mr. Nooney's or the complai "-
Mr. Nooney, how do you know th., -.

they make an inquiry of you?

A. YeS.

a.

A.

What did they say?

They asked me what w,:

because they'd been contacteci

They have several states that

they want to work the case.

O. And this is I'm sir

EBI that was making this inqr-r r

A. Yes.

O. what was your respons,

A. That Lynne had taker,

they'd have to get with her oti

actually hadn't gotten anythi,r
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except it then looked at it and the ge;i'

not macle any financiai gairr oif of wha"'

Mr. Nooney.

a. Was Ms. Egan's statement to tlr'

accurate in Your oPinion?

A. I don't know what haPPened to

Except that Mr. McGowan called me two w"

I left and asked me why nothing been d'r'

felt Lynne was office skating-

O. Did he exPlain whY he felt th;t

A. NonresPonsiveness and and 'r

in his request. I I would, again, r.

fact that I was always told to send a '')

if something hadn't -- wasn't worth inv

And if it were me, I would have had to

close letter to notify that person uncli:

basis something wasn't actionable'

And I would saY one of those j

somebody didn't have financial gain af'

took advantage of somebodY.

O. From Your knowledge of the

matter, do you believe Mr- Nooney did ''

financial gain from whatever it was th"r

complained of?

A. From the documentation I've se
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cJ-earJ-y sol-icited people and rL,L.-, r

for money in which money was e i.'.',.-

by him.

O. Do you believe Mr. \io-i , ,'

any J.aws?

A. I wouldn't have conta.: l

information if I hadn't, and rr l

Iast response I had from him,

to Lynne Egan that he contactt:, j

regarding the matter, and thzrt .,

was involved in the matter.

a- Do you have any know1.',r .-l

Mr. Nooney would have receivr:ci

treatment if indeed that's wi,.-r:

A. Hearsay information t .

information, from Roberta Cros; - r

don't know this politically , l, .,

represented the region in wh-:-c;

grew up.

a. What specifically d.l.,.1

about that?

auditor'

funding?

That's what she saici.

To your knowledge, cir>

s office receive an), i:

Charles Fisher Cour .
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unregistered advisor.

A.

a.

7\az{ r-r}raa rrnrt e -!r 
tt +harz tt +har,,ar^s J -" v*J a ----J

The two federal authorities.

Okay. What other concerns di r

express with regard to Mr. NooneY?

A. That people had lost money as,

him and and I believe in different

a. Did the FBr agent teII You th

had expressed specific concerns about i

auditor's office with regard to Mr. Noc

A. Yes.

a. TeII me what the FBI agent sar

IRS told him --

in regard to that.

A. No more sPecific than theY we:

about if there was a relationshipr Efl i-

relationship, ot improper actions thac

at the state auditor's office.

O. Were these just concerns that

or did they did they bel-ieve that t,'

that there was some evidence or sometlr'-

ir?

I think that's what theY're

l)r

r€.

te:

-h.

s

v?

ult of

: IRS

ate

rL r.t the

:. ,,cerned

:c er

;t rted

r ':eopIe

r6 stated

) .,-as

I hind

L26
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familiar with, would you \,ro i

the kind of specificity througr r

civil filings that you woulcl .r,)

with Mr. Himes' case?

MR. LASLOVICH: Q[ jr:r] -

rHE wITNESS: I o"; ,-

judge the dif ferenee betweeri t,i,

adequate specif icity f or a c --\./ ,

criminal- case. I would just s r.

civil matter, documents cont.-rj

specificity, sequence of event;

BY MR. MONFORTON:

O. Al-I right. You men t,'-.i

that Ms. Egan pre typical.y,

reports. Did I get that corr--e i'

A. Thorough reports?

O. Yes

A. Yes.
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490

rrough

actua]

,m your

).l, irtion.

138

a. To your

Iegal documents

office ?

knowledge,

that are fil

sl,e

MR. LASLOVICH:

BY MR. MONFORTON:

O- If you know.

A. Lynne will. And ;f
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because she writes so weII. The tI,;

attorneys who are in the -- vrho work lc'

Laslovich at this time are young and th'

unseasoned. And they appreciate the -r-ri

knowledge that Lynne has of securitierr,

documents she can prepare, the investitl

reports and how she writes them, the

detailed nature. She's great with DU:':j '

great with spreadsheets. She's great .l

CASE.

O. So it's Your understanding t:r'-

typically prepares at least the draft':

documents that are filed in court?

A. I can't use the word "typica-i - 1

I don't work in LYnne Egan's office- r'

has been glad to telJ. me she's pr€pdri: i

documents and glad to me that she plea:;

attorneys are please she can prepare ''-i'(

documents. And she even educates the;'

prepare the documents effectively so 1:i-

Iook good in court.

o.

that,

A.

may be

Does Exhibit 34 aPPear to be :'

to your knowledge, Ms. Egan wro' :'

I don't know that she wrote -r-1

wrong in that I don't think it ' s;
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lef t, f or my reasons on vrhy r

thought it was factual enoucl': -:

keep their mouths shut regar-'

And number three, -l w

don ' t think it ' s beyond Peop 
-,e

something went wrong to blani': ,;i'

that went wrong if I wasn't '.1-t

wanted to expand on the rea:" )ll ,

a. Who did You give tl'.s (

A. Nita Holman.

O. And that's the

A. Human resources.

O. HR person You t.

When you gave this

Ms. Holman, what was her rei,

k.r

A. She said she could re

O. Did she say anythir,;

A. She actually made e

when she also said somethinc

incident and the fact that (

treated too weII in the offi

this respect it was better I

r.:

were Christian. It was stra,' ,-:

Chrj-stians and not knowing '- ar

for four years. Not that I lr
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her, but I don't know if I can'

It was sLrange tha-- irc'd been

worked together in the same office for:

and didn't know she -- we didn't knovr ''

Christians.

0. Ms. Holman has exPressed to Y"

meeting that she was a Christian as wr: '

A. Yes -

O. Did she mention any names to

other people who had problems in the

because of their religious beliefs?

A. No. But she said she'd had

complaints and nothing's been acted on

of the Iast times I met with her befo'r-'

she said the morale was terrible in i:i '

and that two people had been in her r'1"

that day but they wouldn't go forward

anything because they were afraid of

for something theY would say'

a. When You say "that dtyr" th-:

that You met with Ms. Holman?

ProbablY a week or it befor":

about leaving-

Did Ms. Holman discuss with i

the concerns of these two c'
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A.

with her

o.

nature of
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information that could be that would be deleted-

a. Did Ms. Cross-Guns indicate how she knew

that?

A. No. ft it reallY wasn't I found it

humorous more than anything.

MR. MONFORTON: Let's go off the record

for a moment. Maybe more than a moment.

VIDEOGRAPHER: We're going off the

record. The time is 12228.

(Whereupon, a break was

then taken. )

VIDEOGRAPHER: Let's go back on the

record. The time is L2242 P.m.

BY MR. MONFORTON:

O. A1an, I want to ask you briefly about the

incident that you discussed earlier today in which

you were praying on a dock and you had been told

that Lynne Egan had been commenting to employees

about that incident.

Do you do You recall what I'm talking

about?

A. YCS.

a. What time of day did that prayer take

place?

A. It was a midmorning break- 14g

503 East Mendenhall, Bozeman MT 59715, (406) 587-9016
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Charles Fisher Court Reporting

Alan Ludwig

A. You were on break at the time?

A. YCS.

A. I also want to ask you about the

conversation you and I had a couple of weeks ago.

Do you recall that conversation?

A. Some of it.

O. was it a telephonic conversation?

A. Yes.

O. Do you recalJ- if I asked you to provide

an Affidavit with regard to the matters we've

discussed this morning?

A. Yes.

a. What was your response?

A. Ower the phone I told you I wanted to

think about it, but my concern was I was brought

into this in a strange manner. I had sti11

have no idea who you are and you were asking me to

do something that sounded like I was doing

something on behal-f of a client of yours who I

also did not know.

So I told you I would call you back in a

day or two - And I woul-d have because I toJ-d you I

would, but I wanted to Google it and think about

it. But I didn't understand the nature of it

enough. I was also concerned about my involve*".tag

503 East Mendenhall, Bozeman MT 59715, (406) 587'9016
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Alan Ludwig

THE WITNESS: To create a grand

impression of a comparison, if Pat Robertson of

CBN University lived in Montana and they vlere

questioned regarding some securities matter or a

local pastor in Helena were questioned regarding a

securities matter or an important political figure

in the state who was also a Christian advocate was

guestioned in a securities matter, each of those

people would be considered differently in regards

to how their case would go forward and what that

action could result in to the benefit of another

party.

BY MR. MONFORTON:

O. What do You base that oPinion on?

A- Human nature-

a. Any person in specifically in the

auditor's office or people in the auditor's office

who would would make the difference with regard

to those persons?

A. Lynne Egan is the most powerful person in

that office for making consideration on what

charges are applied regarding securities because

of the extensive knowledge that she has and the

expert.ise that she has -

Jesse Laslovich in stepping into that 156

Charles Fisher Court RePorting
503 East Mendenhall, Bozeman MT 59715, (406) 587?0-1-6 .
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Alan Ludwig

office that he took over, took control of the
r|{-avnar;a }L-! .-^-l- C^- L:- l:l L---^seevrr.uJp urrqu wv!^ !u! rtllrt, Lr-L(r ll(JL lldvg LIlg

experience that Lynne Egan did to decide which

cases would be pursued and which charges would be

applied.

And in in cases that had to be brought
forward, he had to rely on Lynne Egan's expertise
in order to determine what charges shoul-d be

applied. Let's Iet's take in the case of
Heffelfinger who

MR. WITTICH: SIow down.

THE WITNESS: Let's take in the case of
Heffelfinger, who Ms. Heffelfinger may weII have

been complicit and involved in the matter and

certainly benefited from the monies involved to
buy horses and spent money on gifts. She was

given extravagant gifts by him.

More than likely, she clearly knew that
this money was obtained illega1ly, and yet charges

weren't filed against her. A consideration was

made what benefit and effort was involved in the

matter, maybe what was winnable, what wasn't. But

charges weren' t appi j-ed.

Was she just as complicit as Mr. Himes in
that she had knowledge of something that might ,S7

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016
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EMPLOYFE EXIT GOMNNEHTS

This Employee Ed, Cqnments torm is optional. lf you wish b make any commentE crrcerning your
ernployrnentwith fte Commissioner of Secudties ard lnsurance (CSl) StrateAuditds Office, you
may do so on this furm- Managearert may wish to r.rse sonre or alt of tle suggstions yol have
made, therebre, comments may not be ompletely mrfidential. However, access b your cantments
will be resticted to individuals with a need lo know. Please retrm this brm to the Personnel
Sp€cidist bsfurp you terrnirata

2-

3.

1. Piease orovide vour reason fiorleavinq. t ? l1 fl

t /u.ve LA il rtiil'h poor Irlat*neuf 4ror yq^ryrp^rJh.
(qr.a{rc[,r"e,'fr) t /-

ls lhe stat€ pay slttem an issue? 
" "r@

t X"W;LXD* 
an issue(por N' prease o.,rain'

4- Please orovide anv concsrrs vou mav have been reluctantto er@ress befure. I

L lo;l- renwh* td. 'lq|-lih'c f rcce\vc^ <hcatry*a*
Srn c?uyeruitoe -

5. Please provide any cor.rstrudive crtlicism, suggestions and/orcormrnents you
have about your employment experie4ce. t n I- I n

thz?eparfrenf 5(<t\5 lo le€k 0.{ ttaliliet qhd(
' el.:,$,,^ Cohcetrns. t

,,nn** @ on", 7y'y'u- -
Tw yeqtl 4/o,ih. hr annual reLinr ,Lyn^" prrlc +h.l I+o{"t h..
{lir ' ,no 4(e hql ,iob f wonlJ. havt- , hJedhiht T wd7 +a+irh t i .

6. Pfease provide any concems you may have ha{regnSdingypurworking - . -l l,
c'r anrn lr \w,tr ii'tr 

tr# ffik:il #fi {:,*i!;trtpa, ahcglhl
l-ftle qd he nafir.tqt\ il

Li', deer, doeq **,y*l{:", X#:?"",*^t*" jj 6 d t* < yy ei h+ta/ .

7-P

{frrr 
t 
u,q\ $, W+ i,hf rponlJ. havt'tt/:',^iw T.wdt +$*irh t i .

qoutr\t^,^f rho( dt/erd';R .Lruyi.i i&e Jh.u. .", lny
,fiqn/a ltv Ait yfipcl5 rn?

r- * -. r r ^,1 {ttt ".n*"L-iol|, 
;JJ";r.comii attachment/?v'i ew:an&t* t BKm

7'd 969z zw gw eaapnl lBn ? M
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L

Hff*H;jfr,H"*,* i$H,*=:fg$q with a raccine respouse rbar mv bodrrr,#&d.;""y:lIrQjHffi&ffff1ffitrJ
hedth issues but was met with -ffi.,ie "t-oi 

lrE oG afihritis aoa ho*lorder. I raas then wamed by ftfiailJilUffi;#ffiEiil,trtr H,T",S8Iffi,difut shebelieve**+A **
hematologist or other sp*irti"t -oi-a 

parti 
",rurv 

uia-auv, I wenibacrc to-the uaains dock ofthe building and praye<i I aia "oirorir"-iffi^t ;t:" me from her office uindow ,ntil rwas toid bv a friend to go *-et"il."; .t"; il pr;tffi;" rp". n"a ..* ire from her officenyo9oy and gossipd alout it *itl ottuo;i.ffi; ffi;dock. Itwas nainr

H.ffi:Ttr#rf#trHffi ff-.##Hffffi H#,#ffi;;
support.n,i*.*f rtffii-i"1lHtrffi,ffi ,*ffi ffi #$[-*rkers*;,rd

' wtrile the Medical capital hearing yas og, Lynne told me tlat Jameson walker was nothandling'hings.,,,ett ife Ua Uu,uv.lfolup"",r,*.ro,"r,"iffi Hi"lHHffi ffi#r1g1;t1ffiiit:;*trial attomey.
' After the Medicar capital heanSgwqs o,er, I asked rry"r-r{-$*-thlqght the attorneyswould tale some timl ofiand 

"6 *tdA;ili"-t";ra* qite-wini"or r*" tying oaeon. That he was probablyat home *aotuu "oo fro;;Hit;'*' -drs I entered her office one morningllvnne opened "o*"ti* f,y oyrog, .Guess whoJohn Morrison is sreepins with'"*e;-rra-pilJJ; ;i;;ff :"d nnder whatcircumstances the newsi lld csne ouu

These are just a few of mauy instances in wtlich Llmne hes_shared personal irfsrmation aboutcurrent or former co-workers that I wish r nua *i'hUtmnr G?-r_*lUO employee who:h.r* his private parts to the.*tr..t u*provu"'no*ir.uand tells hertofor other r-* to il., It .h*g;;;," opi"i;;ith;iriaria*r", j,st as , #H"tffalinslvoccur{ in my relationship rritn ..,*oif.Gil ;;;;
as a result ofhergossip

2.

shortly a'fter Monica Lindeen became Montana 5611o L5mne cuure into my office and askedme to write sornerhing about wtrat t kngr of 'a,hat John 
'ilr** 

did for his job as head, ofinvestigations. sltre said that others i" tn" u,aainj;";*= asked il"irfto"prions of whatothers did for theirjobe so &at the-new "o"riniGti;;,rld-;-L*;*ff, rhougbt things*'orked' I made a quick aote u"t i &t 
"ot 

t"y" 1"v itwnat rorsman did becar.rse our of6cewas separate from theirs 
"qd lTdlyinteracted- 6i" t"o"gnt my note to me and said it wasnot enouglr; that thenerradmini*htionwas int"resteain improvtnghowirryestigatiousworked' shesaidfeetfreetosuggestwalxs toidrov"thi& thatnobodylnmote about would

t'd 9682 ZV' 90F. u,^,F,Xhl lBlr 4
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erry reail what I vmte So I wrote about how even the Auditor should know more about
senlitiF! if they are goins t9 make rigbt decisions on wLat to prrsue, how Forsman seemed
seperaed from what was 6oin-g- on in our office, horr the in,esfrgator; shoutdbe *o*.g.4 to
get gqucated on securities and horr we could work together on c."e* and know",here *fi;r;
on$fulssthatoverlappe*as-wheneridenceonacaseuasiutheimrestigatoroffce.tite -

neededforsdreduling oftask reccrds by securities. I was su{pdsed to1;afli almost 
" 
y*t

later that I had bem used to demote Forsman, my notes presented, ts hirn as et idence ii his
not doing S.goodf-ob. tr,sas directed to produce tnis aocumeut 'nderfiIse pretmses for the
purpose of demoting a fellorr enployee.

3.

lq.P.V time.working for Lpne Egan, I haraemade clear my Christian faith and the importarce

"J 
it e rny lifer Despite thrt, Lynne has over the years "'ide seyeral negative comments about

Christians sude as "If lhev have s.rch faith, .^ilry are lhey 4taid of dyhf aod ".II ore."ir.d --
religioa_is jtst fairy tales.- Recqrtly, Lynne receirzed a glft basket .joken from co-nolkers that
inchded a tloly Bible and a book of faith message$ h&ead of beiig aoocen"a that a
Christian ryeh! take offense, qbe spent da1a with the basket in her olffice dviding tht
contents. The Bible was passed from ofEae to otEce like a white elephant gift.

4.

Llnne has written ge off as a part_ of the Seoaities Departuent leaviog me otrt of any part in
the creation of the Departuent's Gold Dggers documeatary, fielding more of the incr5mlng 

-

com. plaints, takin8over that t began, such as the Ricliard R€yrfuHs rzse, and not e

irviting me to m,eetings strch as sdreduled FtNRAconference canjin her office that aII others
in secruities were attending-

,'d 96eZ ZW 90, u,^,EXF,{lBlT 4
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Patrick F. Ftaherty
Attornw at law
1025 Fi;st Avenue South
P.O.8ox 1968
Grcat Fallq ifT 59403
(aq727-8494
(406) 72?-8s3? Fur
patrick@mt net

Mutthcw G. Monforton (MI BarNo. 5245)
Mor,ronrox LAw Of'FlcEs, pilr
32 Kelly Court
Bozeslaa, Montana 597 I 8
Tclcpbonc: (406157U1949
Facsimile: (406)551-6919
matth slvnr onforton@yab oo.com

Attorncys for Defeodant [.Ianis l{imes

MONTAI{A TWENTY-FINST .t UDICIAL DISTRI Cf COIiRT
RAVAILI COUNTY

oF MONTAJ{& ) Casc

Plaintifi, [Assigncd to thc Houorublc Lorcn Tuckc]

ATEIDAV]T OT EARRIS I{IMES
vs.

T.IARRIS HIMES,

Dcfcndant

STATE OF MONTA}IA

County of Ravalli

' Hanis I-[imes, after bcing tirst duly sworn, deposes iud statcs as follows:

l) My statcmcnB in this Allidavit are'nrade rvithout waiviog ruy of tbc rights providcd to

by Mt.REvid" Rulc t04(d) aud thc Fifth Anreadrocnt to the U.S. Coastitution.
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2)IL.l"gbccnactivciaconcowativoChrictionpoliticlinMont..rnnfornveradrrartnAsthg

pastor of Big Sky Christian Center, a voluntccr attomcy lor dre Atliancc Dcfense Fund (now the

Alliancc Defendiug Frccdom), the prrxident of thc Montona Fumily Coelition (formcrly the

chri*ian conlition), and the prcsidcnt of Montaua Eagle F0rum, I have ndvocated fbr

pro-family, pro-lifq pro-traditional mrwiagc bills and causcs during this timc'

3) I have been activc in conservativc politics in Montana for ovcr a decadc aad have

numcrous times bclorc ttre t:lousc Judiciary commitrcc and the scnatc Judiciary committcc sincc

1999 regurcliag bills of intr:rcst to conscnrolivc Christians'

4) onc qf the prosccutors in this mattcr, Jesse Lasloviclr" rras I SIAIC Sctlator utrd w8s

during senate Judiciary heariags wbcn I testifictl rcgsrdiug thc following bills:

. SB 199 (2005} (incttsion of sexual orientation in buman righu statrrtes);

. sB 202 (2005) 6;i;;" of scxrat orienration tomaliciots intimidution tslv);'

. SB 330 (2005) (parcnul notification tbr abortion)

. SB 371 (2007) i;lr;;;r;,sexuat oricrration ancl gcod$ identitv to ccftain surtutcs)

. SB 46 (2009) (proteaion of unborn life)

. ii il, tffi;i loi-r"tr"tt^oon of obstructiou of prote'sts at bc*ltbcsre frcilitics)

: H il Effi i;;;;" of hare crimcs sr8tute ro incrudc sexuat oricnrrtion)
. - --- -:-l-r-\. Hg 5r e iZOl i) (protititing local ordioanccs pcrtaining to gay righa)

5) With rcgard to ouc of tbc bills, (sB 497), then-seoator Laslovich dirccrcd questioEs to mc

druing n bcaring ou thc bill'

6)TlresurtchnsrcferencedachcckdatedDcccmbcrl2,200s,tbr$T50whicbismarkedas

Bates No. 747. Thc purposc of 0ris check rvas to rtinrbursc mc for a walcr liltcrsystcm I purcbased

ftom costco at thc reguest of Jafncs 'Jeb" Bryant ss well as for filing fess 8nd scrvices I pcrformcd

for an lllinois corporatioo ctllcd Golden Equitics Trading Conpany'

7)ThemgmorandumlinconBatcsNo.T4Tstatcs.WATERFTLTERGET.''Tlrisisa

refercacctothcwulcrfiItcrsystemlpurcbasedaswcllastlreserviccslpcrtbrme<landthcfcesl

on behalf of Goldcn Equities Trading CornPauY' a'k'a"'GET.''

231
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t) A tnre and correct copy of a Costco receipt dutecl Novcmbcr 30, 2008, which reflects my

ptirchusc of thc watcr fllter systeui is trJechcd es Exhibit 5A (lhe -Ro" surnris ttr "rcrrersc

osmosis.')

9) A truc snd correct copy of n lcttrr datcd Dcecmber 5, 2008, &om thc Illinois Secrctary of

Starc vcriffing my servioes to GET is athchsd as Exhibit 58.

FT'RTI.TER AFFT.ANT SA\IETH NAUGI.IT

DATED this 21st day ofScptcmbcr,20l2-

STATEOFMONTA].IA )
) :ss

County of Ravalli )

On this Ztst day of Seprember, 2012, bcforc mq a Notary Public in aod for the state and

county aforesaid, pcrsonally appearcd Hunis Himrs, I(noqrn to me to be tbc pcrson whose name is

substribcd tro thc within inir,,-eot aod acknowlcdged to nre &at hc cxccltred the same'

IN WITNESS WI.TEREOF I havc hcrcuoto s€t my hand aod aflixcd my ofEcial sc'trl tbc

aod ycar first above wrinco

NOTARY
Residing at:

My commisrioo cxPircs:

trnoiAL$Ear8
TgiAF,PUEJC'CA.

&rClrrgu
R.dfiodcornna l&6th

urCclrd.dooBDeiArlrL!ru!

EXHIBI+ 5
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Total:
Menrber #: 0003 02402s62050 HTMES,

33. l-1

FSA/
EBT Item DescriPtion

L28367 SAIJSA FRESCA RICE CRISPS

333614 NUEVA COCINA MEXTCAN RTCL:

334198 STAGG STEAKHOUSE RESERVE

739538 l'IHEA',r 'rHlNS 402
322637 4 STAGE RO SYSTEM BRUSHED

32263'7 4 STAGE RO SYSTEM BRUSHED

352864 WATTS 4 STAGE R/o NrcKErr
352A64 TIATTS 4 STAGE R/O NICKEL

293793 BIONAIRE MICA PANEI' HTR

364590 BIONAIRE MICA PANBIJ HEATR

353571 CHILDREN OF HURIN TP

285057 FIEITD & STREAM MENS

285064 FIEIJD & STREAM MENS

2A5A64 FIEIJD & STREAM MENS

29327A KS I'IOOIJ SOCK 4PK

45341 S'TRINGI,ESS SNAP PEA

465A7 TANGERINES
83337 RED SEEDI,ESS GRAPES

Check

*** END OF REPORT ***

7 Trans TYPe: Tender
L23 Tender:
t4 Block:

l'tbr TYPe: BusLness
Resale Total:

Warehouse:
Sales DaEer

Tirne:

368
lt/ 30 / oB
l-2:13

ss8.16

Reg# I

Tran#:
Operator:

HARRIg

Amount
4 .99
5.89

L0.79
6.39

199.99
199.99
20.00-
20.00-
54.99
5.00-
8.99

L2.99
1-8.99
18.99
9.99
5 .49
3.59
7 .99

558 , L6

UniEe
1

1

t-

1.

L

L

1,-
I1_'

l-
I-

1
L

1

1

1

t-

1

L

EXHIBIT 5A
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OFFICE OF THE SECRETARY OF STATE
IESSE WHITE . Secretary of State

DECBMBER 5,2008

GOLDEN EQUITIES TMDING COMPANY
HIMES EDWARD BRYANT
9572 GENBML LEE
sr Louls, Mo 63126-3310

RE GOLDEN EQUITIES TRADING COMPANY

6t46-30G2

DEARSIR OR MADAM:

BNCLOSED YOU WILL FIND THE REINSTATEMENT REGARDING THE ABOVB
NAMED CORPOMTTON.

FEES IN THTS CONNECTION HAVB BEEN RECEIVED AND CREDITED.

THE DOCUMENT MUST BE RECORDED IN THB OFFICE OF THE COUNTY IN WHTCH
THE REGISTERED OFFICB WAS LOCATED PRIOR TO THE DISSOLUTTON, AS
PROVIDBD BY THE ILLINOIS BUSINESS CORPOMTION ACT.

MANY SERVICES ARE NOW AVAILABLE ON-LINE AT WWW.CYBERDRIVBILLINOIS.COM.
YOU MAY CHECKTHE STATUS OF THIS CORPORATION, PURCHASE A CERTIFICATE OF
GOOD STANDING OR FILE AN ANNUAL REPORT WHBN IT IS DUE,

SINCERELY,

JESSE WHITE
SECRETARY OF STATE
DEPARTMENT OF BUSTNESS SBRVICBS
TELEPHONB Qt7) 7 82-6961

EXHIBIT 58
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t

)

State of Montana v.

Harris Himes

Patrick Navarro

July 31,2012

Charles Fisher Court Reporting

503 East Mendenhall

Bozeman, MT 59715

(406) s87-e016

mainde s k@ fi s he r c o ur tr e p or t in g .c om

,tffi\

TISHER

EXHIBIT 6



MOIITA"IIA TWENTY-FIRST JUDICTAL DISIRICT COUR!
I|AVALLT coutllry

PETITIONER'S EXHIBIT F

Page 3
INDEX

EXAUTNAIIOII OF PAIRICX NAVARRO3 PAGE
By t!r. Flaherty, Esq. . . . 4, 35
By Mr. O,Neil, Esq. 35

Page 1I
2

3

4

5

6

7

8

9

STAIE OF I,IONII.IIA,

PlaiDtiff -

vs.
ITARRTS f,rUES,

Cause lto. DC-11_11?

I
2

3

4

5

6

7

8

9

Defendant.
EXETBTTS !

Exhibit J5O

Exhibit ir5l
Exhibit ,r52

EXHrarrs
PAGE

Exlt Interview of
Alan Ludwig, 4, j.O, lg_ZO
Training Course Manuals. . . . 10
Draft Cone Clean Letter. . . . 12

10

11
DEPOSITIOI{ UPON OR.AL EXAII{XNATION OF

PAIRICK NAVARRO
10

11

72

L3

74

15

15

L7

12

13

74

15

16

t7

BE IT REUEMBERED, that the deposition
upoll oral exaDination of PAIRICN NAVARRO, appearing
at the itrstance of the Defendant, was taken via
video conference at the offices of Fisher Court
Reporting, 2l North Laat chance culch, suite 2Ol,
Belena, Montana, on JuIy 3L, ZOLZ, beginning at
2;OO p.n., pursuant to UottaDa Rules of Civil
Procedure, before .rennifer Lewis, Court Reporter
and Notary public.

8

19 18

19

20

2t
22

3

4
23

24

25
25

10 tEE DEFENDANT,

11 BARars arMEs3

L2

page 21 
"PPEARLNCES2 ArroRxEr AppEARrrlc oN BEIIALF oF tBE pLArrrrFF,

3 srAtE oF r.toNTArA3

4 yfr. Brett O,Neit, Esq.
5 gffice of the Comissioner of SecuritieB
5 and fnsurance
7 g4O flelena Avenue
8 geleDa, ut 59601
9 ATToRIET AppEARrrc vrA vrDEo coNFERENcE oN BEHAT.!, oF

. t.{r. patrick F. plaherty, Esq.
3 Attorney at Law

14 1025 First Avenue South
15 p.o. Box 1968
15 Creat Fatla, Mr 59403
L7

Page 4

1 WHEREUPON, the following proceedings werez had and testimony taken, to wit;
3 *****>kr.*
4

s (Whereupon, DepositionG Exhibit Number J50 was7 marked for identification.)
I
9 PATRICK NAVARRO,

t0 called as a witness herein, having been first duly11 sworn, was examined and testifiJd as follows:l2
13 EXAMINATION
14 BY MR. FLAHERTY:
1s Q. Are you the only person in the room rightt6 now, besides Brett and the court reporter?t7 A. Yes.
t8 Q. Oi<ay. And then when yourre done, there ofher people are in thc_iyaiting room, ihey get20 brought in serially, is that t oi ,o",ti-ao ttirf2t A. Yes.
22 Q. ena I see Brett is nodding his head up23 and down. All right. And just f,efore this, i got24 to_know that you're an honorably discharged Marine25 who served in Iraq. Thank yrr. .l"J give me a

503 East M""El,?f,":i,931il9fl$ft'f3ts?i$lf,.ou, #xhf lB lrir 6*"' , -o
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I

I t Q. How do you know Tom?

I z A. He's also a co-worker.

I s Q. And how long has Tom McGaffee been
I e working there?
s A. About a month and a half to two months
5 now.
z Q. Does he know anything about the Harris
e Himes case or investigation?
9 A. Not to my knowledge.

lo Q. Do you have any discussions about the
11 Harris Himes or the Jeb Bryant case with anybody at
L2 the CSI office?
13 A. No,I do not.
L4 MR. FLAHERTY: Let's take a one-minute,
l5 off-the-record break to see if those other exhibits
15 came through.
t7 (Whereupon, a break was
18 taken.)
19 BY MR. FLAHERTY:
20 Q. Back on the record. We're trying to
2t search for the truth in this Harris Himes criminal
22 case that's pending. You know, if there's stuff
23 that makes him guilty, we want to know it; if
24 there's stuff that makes him innocent, we want to
2s know it. If there's anything that you know in your

Page 35

1 EXAMINATION
Z BY MR. O'NEIL:
3 Q. Do you know when the CSI started keeping
a visitors'logs?
s A. I do not.
6 Q. Okay. Do you know who decides whether or
? not to prosecute or take administrative action?
8 A. I do not.
9 Q. Do you send the come clean letter to

10 every single company?
11 A. Me personally,I do not.
L2 Q. Okay. Thank you.
13 MR. O'NEIL: No further questions.
L4

rs EXAMINATION
15 BY MR. FLAHERTY:
77 Q. Let me back up on that. How do you
19 determine when to send out a come clean letter or
19 not?
20 MR. O'NEIL: Asked and answered, Pat.
2I BY MR.FLAHERTY:
22 Q. He said, do you do it in every single
23 case. So let's just, how many cases that you
24 investigate do you send a come clean letter out on?
2s A. If the company is not registered with

Page 34

r office that would help us in the search for the
z truth, that's why we took this interview, you know,
3 we're trying to learn that?
a A. Yes.
5 Q. You've answered all of these questions
e just to the best of your ability, right?
z A. Yes.
8 Q. Is there anything more that you can think
s of that would help the jury or the judge find out

10 the truth in this?
11 A. No.
t2 Q. If you were to continue to investigate
t3 this, what else could you do?
L4 A. I was not part of the initial
15 investigation, so I don't know what was done
lG already. So I can't speak on what else can be
17 done.
18 Q. Okay. All right. That's all I have.
19 Thank you so much, Mr. Navarro.
20 A. You're welcome.
2L MR. O'NEIL: Pat, I just wanted to clear up
22 one thing here. It's my turn to ask you questions
23 now.
24

zs /l/

Page 36

1 Montana, then we send them a letter.
2 Q. 0r an individual, right? If an
s individual's not registered, they get a come clean
a letter too?
s A. Yes.
e Q. And that's not written down, but that is
z the standard operating procedure as is taught and
e trained to you, right?
s A. You could say yes to that, yeah.

10 Q. All right.
ll MR. FLAHERTY: That's all I've got.
L2 (Whereupon, the deposition
t3 was concluded at 3:00 p.m.)
L4
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Matthew G. Monforton (MT Bar No. S24S)
Mo_NronroN Law Orncrs, rLLC
32 KellyCourt
Bozeman, Montana 5g7lg
Telephone: (406) S7O-Zg4g
Facsimile: gA6) S5t_6gtg
m atthewmonforton@yahoo. com

Attorneys for Defendant Harris Himes

Pahick F. Flahertv
Attorney at Law
1026 First Avenue South
P.O. Box 1968
Great Fatls, MT 59403
$aq727-5494
GAq727-5537 Fax
pahick@mt.net

STATE OF MONTANA,

Plaintifi

vs.

HARRIS HIMES,

Defendant.

PETITIONER'S EXHIBIT F 238

CaseNo. DC Il-l1Z

[Assigned to the Honorable Loren Tucker]
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STATE OF MONTAIIA )

:ss

County of Cascade )

Patrick F. Flaherty, after being first duly sworn, deposes and states as follows:

I am counsel for Defendant Harris Himes in the above entitled maffer. Ihavefirsthand

knowledge of the facts contained in this Affidavit and, if called to testify at a hearing or trial, could

and would testi$ tnrthfully to the following:

l) Sometime after November 201 l, I contacted the attorneys for the State to set up

with witnesses.

2) The prosecution, Mr. Laslovich and Mr. O'Neil, stated that they would not allow Mr.

Himes to be personally present at the interview(s).

3) We have conducted interviews and depositions of witnesses in this case in the absence of

my client in compliance with this condition and all other conditions required by the prosecution.

FURTHER AFFIANT SAYETH NAUGHT

DATED thi, I 
q 

day of Septernber, 2012.

Affiant
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STATE OF MONTA}.IA

County of Cascade

On this 4 day of @,*2012, before me, a Notary Public in and for the state

county aforesaid, personally appeared Patrick F. Flaherty, known to me to be the person whose n

is subscribed to the within instrument and acknowledged to me that he executed the same'

IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal the da

and year first above written.

Printed Name:
NOTARY for the State of Montana

Residing at:
My commission exPires:

)
: :ss

)

Atr]l c. PEfERSoll
t.orARll PUBUC ior$o

girbolUotltrn'
Rrldhe tt Gil.t Fr['t hnbm

SConrrfrtoo[retlr
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MONTANA SECURITIES DEPARTMENT
INVESTIGATION REPORT

t

CASE NUMBER:

PREPARED BY:

SUBJECT:

DATE:

02-01-11-341 I

Lynne Egan

James Bryant, Harris Himes, Duratherm Building Systenrs, lnc.
and Monarch Beach Properties LLC

April 20, 2011

I

Thrs investrgation was opened as the result of a conversertron wrth and re{erral frotrr
Detecttve Sergeant Sterhng Maus (Detective Maus) of the Ravalli County Sheriff's Offrce on
January 26.2A11 regarding a $150,000 rnvestnrent made by Geolfrey Serata (Serata), a

resrdent of Hamilton, Montana. Detective Maus told the Deparlnrerrt that Serata had contacled
the Sheriff's Offrce regardrng an investment he had made with two pastors of lrrs church,
Calvary Ministries, tn Hamrlton Serata reported that he rnade the $150.000 investment tn a
company called Durathernr Burlding Systenrs. lnc (DBS) on June 6, 2008 ancj. to date has
recerved no evtdence of hrs ownershrp rn the companv rro relllrn r:n hrs rnvestrnent as
promrsed. and that Pastor Harris Hrmes (Pastor Himes) and lf,astor Janres Bryant (Pastor
Bryant) will not return hrs telephone calls or provide htnr any rnlornraiton regardrng tlre
investment.

I. BACKGROUND OF SUBJECTS

James Edward Brvant {a/k/a Jeb Bryant) - Bryant's last krrown address rs P O Box 540,
Hamrlton, MT 59840 and 1 16 Bowrnan Road, Hamilton, MT 59840 Bryant's ciate of birlh rs

November11,1960. Bryant'sSocial Securrtynumberrs4'14-'11-1745 Bryantisapastorw:th
Calvary Chapel rn Hanrilton. Bryant is not now nor has he ever been ircensed to off*r and sell
securrties in Montana. Bi'yant has the following criminal hrstory record

i Date
i snorrses -
i sitil2ogi,oi-
l- 3/30/2001-
, 10t14n0a3

I

:

i :ltzizooq
l-*-
i 4/312004

lssue i Slele
DUI I Tennessee

; Pubtrc lntoxrcatron -l fe,rnessre
DUI , .i'ennessee

l-
, Drivrrrg orr IievokediSuspcrrrir:,J i [eirrresscc
' Lrcer',se Speecirrri.; AgoravateJ

, tSurglary 
iI fua,l,ng Ancsl Speedrrrg I Tenncsset'

,_Drrvrng on Revo_ked lqqnsq I

r ContemplrEvadirrg Arresi Drtltng I ft'rtnessce
on Revoked LrcciSe. Agoravatell 

I| 
-Burgl?.ly

, ConternpuVrolattctr Rerttsttalrltns, I'ettttessc',-'
I Specorng Evadrng qrrJst, I

I

I

L ailaizoad
.

I

I
I E\IIJIPOffOht-^/\t tIlJl I (J



I
-

III

I
I
I
I
I
I

I
!
I
I

I

"--l
I

I
I
I
t
I
I
I
t
I
I
I
I
I
r

I
I
I
I
I

PETITIONER'S EXHIBIT F ,A'
LAL

Resrsting Arrest, Drug

I Possession Manjuana,
I Possessron Cocaine: Possesston

I CiVg Pa_,-_aphernalra*"

.. L"_ptq!11g Afg.st; .Eva-d rn gArre{
! Possession of Drug

Paraphernaha; Possessron

;J!aril!lana
i Attachment for Contempt,
, Vrolatron Probation
I Misderneanor, Violatron of

_ Probatron 
-- 

Felony
I Crtnrnal lmpersonatron

, Dlrvrr"tg- on R.e*voke-cj_ Lrcen se

I TennesGe
I Tennessee
I

t-,,-- 
-,-- 

--

I Tennessee

{
I

i r"n"iiiisee
- ,.,1ggneipg,e

Harris Dav Himes - Htrrte's last known adclress rs P O Box 540, Hanrilton, MT 59840 and 1 16
Bowman Road, Hamilton MT 59840 Hirne's daie cf birth is March 26 1942. Hime's Social
Security number rs 555-60-4998 Htmes is allegedly an attorney and he is also a pastor at Big
Sky Christtan Center in Hamtlton Hintes rs not now nor has he ever been hcensed to offer and
sell securities in Montana

Dur.atherm Buildinq Svstents,lnc. - Duratherm Buildrng Systems, lnc. (DBS) does not appear
to be registered in any of the 50 states as a br-rsiness entity. DBS has not nrade any filings wrth
the Securities and Exchange Comnrisslon nor has rt made any frlrngs wilh the Montana
$ecurities Department Duratherm has a web site of http'1/duratlerrnsips.cotl.. On its websrte it
purports to build structr:ral rnsulated panels lt lrsts a contact address of dura @gmail.com lt
lists a phone number in Mexrco of 52 954.104 2415, however. the number does not work lt lists
a phone number in the USA of 202-239-2009 and the person who answers is James Bryant
On its website tt purpofis to have a facility rn Costera, PLrerto Escondrdo Oxaca, Mexrco.

Monarch Beach Prooerlies LL_C_- Monarch Beach Properlres LLC, accordrng io instructrons
provided to Serata by Pastors Hintes arrd Bryant on where to send his $150.000 rnvestment, is
located at 876 College Parkway. Rockvrlle, MD 20850 A revrew of this address rndicaies this
Iocation ts an apartment complex. A revrev; cf the Maryland Secretary of State's records
indicates Monarch Beach Properties has never frlecJ LLC documentation Monarch Beach
Properties LLC, accordtng to the documents on file wrth Harrrs Bank, rs located at P 0. Box 540,
Hamilton. MT 59840. Monarch Beach Properlies has never frled wrth the Montana Secretary of
State. The two signatories for the Harns Bank account are James and Diana Bryant

il. BA9I(GROUND OF VtCTtM:

Geoffrey Serata, is 52 years old, lives in Hamrlton, MT, and can be reached at (406) 369-1336
Serata suffers from advanced liver disease from hepatrtis C, arthritis, has multiple fused
vertebrae and a failing fused hrp that rs leaking cobalt into his body. Serata is disabled Prror to
his being disabled, Serata was a nraster electrician Serata has no retrrenrent and no retirement
savings
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III. TIMELINE OF INVE$TMENT:

Decernber, 2007 - Serata recerved notice that he would be inheritirrg approxtmately $150 000

from a step-grandmother

Januarv/Februarv 2008- Serata discussed hts rntpending inherltance with Pastor Htnres

Htmes tntroduced Seiata to an investment in DBS. Himes told Serata that, in exchange for a

$150,000 investment. Serata would recelve a2A% minimunt annual retttrn for 2 years or aSat'o

ownership with DBS with a 20Yo annual return and'perks" for a longer-term investment.

March 2O0B - Pastor Bryant drd a Power Potnt presentatron for Serata about DBS. Serata

agreed io a $150,000 investnlent, which would give hrnr a 57o ownership in DBS

June 6.2008- Serata wired S150,000fronr hrs account (entitled "lmage of Truth") lo Harrts

Bank in Chicago, lL f/b/o Monarch Beach Properties, LLC, Acct" 4802208553

Juqe 26. 2008 - Serata travelled to and arrived in Lewisville, TX to ioin Pastor Bryant Serata

Oid so because he was told he would be pard to provide electrician services-

Jutv 24. 2008 - Serata anci Bryant left Texas for Mextco, arrtving trr Puerto [scondrdo, where

DBS's facrlity was allegedly locaied

Auaust 1A 20QE- Pastor Bryant left Puerto Escondtdo, leavtng Serata behinct and alone

Au(tust 27, 2008 - Serata left PLrerto Escondido and returned to the Untted States

IV. INVESTIGATION.

The Departnrent reviewed inforrnation provided by Serata to Detective Maus

ln early January 2008, Serata discussed with Pastor Himes the fact ttrat he was about to tnhertt

$1S0,d00. Serata told Hrmes hewanted to investthe nroney tn an ultra-conservattve, risk-free

investment that would provide inconre to support ministry work arrd provide a retirement income.

Pastor Hrmes solicited Serata to invest rn DBS, a company Pastor Hinres and Pastor Bryant told

Serata they had crealed to build structured tnsulated panels (SlPs). The Pastors told Serata

that they, too, would be rnvestrng rn DBS once they sold therr tnterests in a nrrning venture

Serata claims the Pastors told hrm the DBS investment was a "sure thing" and that the

rnvestment would be doing the "Lord s work" by makrng SlPs to brrild churches, orphanages

hosprtals and shelters for the honreless The Pastors told Serata, both verbally and rn e-tnail

that DBS could produce 200 parrels per day at rts facilrty tn Puerto Escondicjo, Oaxaca, Mextco,

with a profit of $10.00 per panel. They told hirn both verbally and in an e-mail dated May 28'

2008 from Pastor Bryant that DBS had buyers wartrng to purchase 800 homes They told him a

group rn Costa Rica wanted DBS to burld lhem a similar structural insulated penel factory and

that two more deals were betng worked out with Canada and Chtna

Serata claims the Pastors told hirn DBS hacl a factory rn Puerto Escondrdo as well as a 5-year

access to a beach house, Serata clarnrs the Paslors enticed hirn into the investrnent by telltrtg

hinr they would use him as an electrrcian at the factory, setttng up a new glue gtrn. He was to

i

I
I
I
t
I
I
I
I
t
I
I
T

I
I
I

i

I
000003

EXHIBIT B



t
t
I

PETITIONER'S EXHIBIT F 244

T

t
I
I
I
I

The Pastors provided serata with a subscription Agreement for hrs investment rn DBs. A
review of the subscriprion ,gr";;.,iI{ndicates the following

a Page 1 tncludes language that 'Each share co,trors polNl zERo zERo TWo ( 002)
percent of the conrpanylno a, ore varues, iacioidirg tl thepastors, Dgs buirtb. ;#J'ffi:'insutated paneri a.1,a,*r" ,it,i*ir.o in miningl

;;ff lr#jdlffi':?itsil'J",:,U#irxi:iriffi :T1 j:i,fffi f ,.,::n,,,cpasel,;tn"1l[,,#,1iffi;?,{^{fi 
"t*ifr 

,:?JlJ#}d1ruif; 
,,.,j#":.#;nilffi ,

, i!ff_,:;:'ffii,1 
orolsss- i'ag,i,, iii"i,;';i;' rited with'the securities andd rtem 7 0n p,,"gi- a rnoicates .'subscnber 

is accepting shares in DBS sorery as an' ;i;#:;i;;r 
h i s c t e a r t v, n i ili i t 

" " il ;;; il;"' i p p o n u n ity i s a n i n v a s tm e n te ltem 10 on pag.e 2 rndicates "alldistributions 
of funds are overseen by the [DBsJ boardof directors linere ao""ioi'ppea.rto ne a aiaiJ of Directars ,ia uttof serata,s

. i;f:;Tznt 
funds *;;;;;;;l"ou,x ,;;;,;;;;'il)n,,,n Beach properties, LLC

-t"*-io;:#!'",di;:f ffilffi:::"?wr,r[;:i.:#;,y,_lon,"n*,.ntransaclion srrltt ne iurrv ani ac"curaterv unturuJlr,el".uoors 
"i;;;;;;;i;hail be keptat the company's princip,i onlirno shail be ."",rrrri" during reasonabre businesshours for inspection ,nJ 

"*rriiulion by r,.,v-i*"r,"r'lr.rurrur"rtative 
",. (serafa,sinvestment run(s *";";i;;;;,iin.,n;;;;;';;;i,,,2o *on"rcn seaciiroper.ties atHarris Bank which it ,i ,r"r-un.t.awned ,r; ;;;;;;tt.ed by pastor Bryant and hisw i fe' s e ratauh a s n ot o iri i r* iaea access 

" 
rof,'r i ri n a, c i a trccords. lg' Page 3 includes language tnli;sro..r,o"r rno*ir;Jris rhat DBs wirt rssu'e certificatesof ownershio and roialty"i'""*i" the form oicn.t'ilr,o",ds and cash Dividends,Vilra' Annuitv ls"rrr, h;;;';;;"rive a ce-rtiiiJ'r"7r o*nrr"hip nor has hereceived anv Cash oiviaeiii li 9_rf, oilJiri", iitrr, annuity ih page 4 indrcares in ercnang;'[, i,rso,ooo,',n" rri."ller lSerara] wourd receiveP.INT EI.HT THREE p"rJ*ii'o'z"l o*n*Lrrip ffi;t:' ( 0083 is nol equat to .06)

on June 6' 2008 serata wired 5150'000 from Ravaiti county Bank in Hamrrton to r-rarris Bank in
Rockviile' MD' Accord.rng toorrt *irg rnstructions proui,rJo-to sglata by the pastors, the

i!::!ff :IB:t:H:1,#,'"",lttfiL#ffi :?:i31",,;:ma,876c"ir"g"p,,xr,,vtnstruments indrcate serata's d;;;;;'spent as foriows. 
rntetrts and supportrng iinanciar

ili,ij'#,:i?,W:ilqii;fl.",,i::ilJ:,T,.;Til:iil"gyt:iit?t j,:r:a year, on his investment He rlonr ^^.^ -._!. .,inVestment. :i i,-i,i uii tu siare rne iono tarnr tnnl,,g mUCh Strong.,. fo, if,"-"","""

i -'

p9" sQ eOe i9 _*^ H-"r" 
Y?tvcr' r;tu;.,Utll9 br/ant crrc

I $-17.312 46 j tt,*ea"!*pressiieortcurJ-
| : _ge,ii - -_ie"a,,ri;iG;;;J?frt,",.0I s 4_6_884 44 _ 

* 
j_pr,esq ir*oii .r,o-
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i 5 12.725 34 Discover credit card
l'':- ----" -

I S 1 ,319 00- _ , Goel Forwardilg $g.e-nqy j
i-s ro aoo ss 

- 
, vrno[. pro,o"rt

!:-.--la-- - --.- t---.--.t..

i s 4 a29 42 j1r/,er9h,a1gQ9ligL9cefies. etq,) - *.
f ?**.'- oe 2n 

- 
i Qo^t foacI $ 96 30 i Bank fees

Serata travelled to Texas in late June 2008 and purchased multiple ttetns to take to the DBS

facrlity in Puerto Escondrdo where he understood he would be providrng lris electrrcian services

for compensatron of $1.000 per week. He thern travelled to Puerto Escondido wtth Pastor

Bryant. When he arrivecl at the locairon where the DBS facility was supposed to be located he

described ittothe Securities Department as a "sl.ted" on a farmer's land. Serata spent 17 days

in Puerto Escondido wrth Pastor Bryant. attemptrng to get DBS up and running but deternrtned

there had been notlrrng purchased, there was no electrrcrty to the "shed", there \&as no

<iocunrentation for DBS and there was no beach hottse

ln an e-mailto Pastor Bryant claled AugLrst 17. 2008, Serata demanded the following

informatton regarding hts tnvesttnent in DISS

1. All assets held by DBS
2. Names of padners. therr percentage of ownershtp. their type of investment (cash, real

estate, etc.)
3. The relationshrp between DBS and Monarclr Beach Properttes, LLC Monarch Beach

Clorsters, and any other related businesses, companies, corporations
4. Qualifrcation of his DBS position as a 6% shareholder
5. Qualification of the other shareholders and their position

6. Any other tnvestors artd their investments
7. Durathernr's expenses, to date
B. All other pertirrent infornraticn
9. Technical tnformation on everythrng

Pastor Bryanl's e-nrail response io Serata dated liugust 20, 2008 v,ras that DBS is "50% held by

God's EternalTestanrent. 5% by Frlipe. 6% by Serata, 39% by Monarch Beach (note. this does

not add to 100%.) Pastor Bryant further states that Monarch Beach's 39% ownership owners

are hi$ wife Diana. his monr 3 of hrs coLrsrns. Ryan Bell, Brad Hyde, Kathy Sayer and Pastor

Harris. Pastor Bryant renrairred sileni to all of Serata s additional requesls for tnformation

ln an e-mailfrom Serata to Pastor Harris datecl Augr.rst 22, 2008. Serata confronted him with

allegations of fraucl. He stated there was no factory, no beach house. and that he had been

scamnted

ln an e-mail clated Septerlber 9, 2008 to both Pastors. Serata sun")lTlarrzing events leadtng up to

his investment and his trip to Mexrco and the facl that he belreved he had been scammed At

the end of the e-marl he explained he was planning on frhng crtmtnal complaints and invited

them to partictpate in "reconciliatlon "

000005
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ln a response to Serata's September 9, 2008 e-maildated September 16, 2008. Pastor Harris
claimed that he had never suggested Serata invest in DBS; he stated Serata was a
sophisticated businessman, he stated Serata was never offered an investment wtth aZAo/o per
year return; he stated the venture y/as a start-up venture, he told Serata that he and Pestor
Bryant had turned down another potentral investor in anticipation of Serata's investment and
that Serata's $150,000 came 2-months laterthan expected; he told Serata he was not asked to
go to Mexico; he accused Serata of driving a DBS vehicle back to lhe United States without
permission; and adrnitted the beach house was not on the beach At the end of the e-mail he
stated that he was parting friends wrth Serata and that DBS was under no obligation to "buy you
oLrt but wrll endeavor to do so ''

After not lrearing fronr ttre Pastors for over srx nronths, Serata frled a police report wttlr the

Ravalli County Sherrff's Departnrent on May 3. 2009 To date, Serata has not received any
docunrentatron of hrs rnvestnlent, has not received a return on his investnrent and has not
received a return of tris princtpal.

POSSTBLE VIOLATTQNS:

Violations bv Paltor Brvant and Ppstor Himes

Pursuarrl to $30-1 0-2A1 fi ). MC\ "lf rs unlalvf ul for a persoil tct transact irusrness lrt llu.s slale a;^

a brokcr-dcalcr or sa/csporson. except as provided in 30-1A-105, urrless l/te ;:ersor: r.s

regr.sfered under parts 1 through 3 of this chapter,

Pastor Bryarrt and Pastor Hinres may have violated $30-10-201(1), MCA, when tltey
offered and sold and investment in Duratherm Building Systenrs, Inc to Geoffrey Serata rvtthotrt
being regrstered rn Montana as a salespeople.

Pursuant to $30-10-201(13)(g), MCA evtcj ARM 610126, forgery. lheft, nort-drsclosurc,
incontplele dlsclosure, lrrsslalement of material facls. rrtartrpulative antl deccpttve practtces are
all deernecl {raudulent, r/rslronesl and unetlricai pritctrces

Pastor Bryant and Pastor Hinres nray have engaged rn dtshonest and ttnethtcal practlces
rn the secunties business when they nrrsappropriated the nroney erttrusted to them by Geoffrey
Serata and by engaging in other conduct such as forgery. tlreft. non-disclosure. tncottrplele
disclosure, misstatement of materialfacts, manipulatrve and dcceptive practtces

Pursuant lo $30- 7 0-3 A1fi )(b), MCA, it is unlawful for any percon. ir t t;tttr)ccttort wrllt tltc
offer, sale or purcltase of any securily in, into, or {rem lhts slale lr: "ntake any unlrtte sfafenterll
of ntatenal factrsrontito slalea material faclrtecessarynordet'tontake /hcslalen:crtl.snulde
ttt ligltt of the cirat ulslairccs under whrch they are made, nat ntisle etcltrtg.''

Pastor Bryant and Pastor Hrmes may have violated 530-10-301(1)(b), llCA tn

connectron wrth the offer and sale of a security when they rlade urrtrue statements of nraterial
fact when they told Ceoffrey Scrata that Duratherm Building Systems, lnc. had buyers watttng to
purchase 800 homes, when they told him a group rn Costa Rica wanted Duratiterrn Burlding
Sysiems, lnc. to bulld them a similar slructural insulated panel factory and when they told htm

that two more deals were being worked out wrth Canada and Chtna when the factory was
actually only a shed and was not producrng SIP panels
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pasior Bryant and Pastor Hrrnes may lrave also vtolated S30-10-301(1Xb). MCA when

they, in connection with the offer and sale of a securtty,

. Omitted the fact that they were not registered to sell securtttes rn the State of Montana:

. Omitted the financial conditron of Durathernr Buildrrrg Syslems, lnc.

. Omitted specific intorrnation about how the proposed rates of return on the lnvestnrent

were to be generated
. Omitted backgrounci rnformation on tlre offtcers and directors, includrng but not limited to

their names, princrpal occupatrons for the prevtous five years. ownership or tnterest held

by each person
. Omitted the risks ilrvolved with the investnrent
. Omitted the fact that Serata's investnrent ttrorrtes would be held in an account controlled

by Pastor BrYant and his wife,
. Omitted the fact tliat Serala's irrveslnrenl nrorrres would be used for purposes other than

operating Durathernr Burlding Syslerlts, lnc
. Omitted the issuer's bacl<ground and/or hrstory, inclirding but not lirnited to, any

regulatory or criminal action issued against the issuer or its offers and dtrectors, among

other things

pursuant to g3& 1A4Ai(1)(c). MCA. tl is unlavtful{ot uny por.soi), in conrtectiottwillt tlte offcr.

sale ar ptrciu"e of any secrtrily itt, tttlo. or front lhls statc to erxl,tgt: ttt any act. practice or

courseofbusliress thatopcratesorwottlc! operoleasir,fi*trdorriccelt upananyperson''

Pastor Bryant ancl Pastor Htnres may lrave vtolated S30-10"301(1Xc), MCA tn

connection with the offer and sale of a secr-rrity 
"vherr 

they engaged rn an act' practice or cotlrse

of business that operates or would operate as a fraud or decett upon Geoffrey Serata by offertng

him an investment in Dr-rratherrn Burlding Systerns. lnc and told lrinr they had buyers waitrng to

purchase 800 homes, when they told him a group in Costa Rica wanted Duratherm Butlding

bystems, lnc. to build them a similar structurai insulated panel factory and when they told him

that hMo more deals were being worked out wrth Cattada and Chrna, when the factory was

actually only a "shed" and not prodtrcing SIP panels

pastor Bryant and Pastor l-lrrnes ntav lrave vtolated S30-10-301(1Xc), MCA when they

engaged rn an act, practice or course of busrrtess that opelates or lvouid operaie as a fraud or

Oeieit upon Geoffre'/ Serata, rn conneclion wtth tlre offer and sale of a security. by

. Omitted the fact that they vuere not regtsterec! to sell secltt'tttes ln the State of Montana,

. Omitted the financral condition of Duratlrernt Burlclrng Systenrs lnc
, Omitted specific information about lrow the proposed rates of return on the tnvestment

were to be generated
. Omitted background rnformatron orr the olftcers and drreciors. inclr-rdtng but not ttmited to

their names prrncipal occgpattons for tire prevtolts ftve i,ears ownershtp or rnteresl held

by each person
. Omitted the rrsks lnvolved wtth the tnvestnlent.
. Omitted tlre fact tirat Serata's tnvestnrent rnotltes worrlil be lreld in an accor-tnt controlled

by Pastor BrYant and trts wife'
r Omitted the fact tlrat Serata's rnvestrlent nronies would be used for purposes other than
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operating Duratherm Burlding Systems, lnc.
. Omitted the issuer's backgrourrd and/or history, including but not limrted to, any

,^A,,lA|^a, ^. ^,i*,^^l ^^.i^^ ;^^,,^/"t ^^^.^^+ +!r^ i^^ir^. ^r il- ^1-5at* ^^A ni.^^+^-^rEUUrgrv,y vr u, ltrilttgt o9tturr rJJugu qyqrrrot ttrg riruLr ut r(, ut,uto altu uilcu(uto! arrrvtty

other things.
. By failing to produce the prornised rates of returns, among other things.

Violatians bv Duratherm Buildinq Svstems, lnc,

Pursuant to $3A-1A-2A2, MCA, it rs unlaratfulfctr any pcrso/l to offor or sell any security m lhts
state, except securities exentpt under 530-10-104 or when sold in transactior"ts exempt under

$i30-10-705 "

Duratherm Butldtng Systems, Inc. may have vrolated $30-10-202, MCA when rt offered
and sold an tnvestnrent to Geoffrey Serata wrlhout proper regrstration in this state and without
the benefrt of an exen-rption.

Pursuartt fo $30-f0*301(1)(b) MCA it is unlawful fctr atty persotl, ut cartnectrcn n,illt llrc
offer, sale or purchasc of any securty tn. tnto, or from lhrs slafc ta "rnake any ttntrue slalerncnl
of material facloromitlo slalca ntalenitlfaclnecesseuyinorclorlomake lhe slatenlentsntadc.
in lryhl c;{ the circut.n.sliulces under whtch they are madc, not ntrslcaclrng."

Duratherm Buiiding Systenrs. lnc. may have violated S30-10-301(1Xb) when it
represented to investors that its offenng was qualified pursuant to Regulations D of the
Securitres and Exchange Act of 1933 when the offerings may not have qualified.

Durathernr Building Systems, Inc. may have violaied $30-10-301(1)(b) when rt made rts

securities avarlable to Montana residents without proper registration in this state and r,vithout the
benefit of an exemption.
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office of the commissioner of securities and lnsurance, Montana state Auditor
Serata lnvestments Schedule (Prepared by Lynne Egan)

06127lO8 Outgoing Wire
0612710A Check 1001

07/03/08 Outgoing Wire
07109108 Check 1002
07l14lO8 lntl Wire Out
07123108 Check 1 003
07131108 Check 9999
08121108 lntl Wire Out
08/25108 Check 1004
09102108 Check 1005
10/09/08 lntl Wrre Out
'10/28108 lntl Wire Out
'l'l112108 Outgoing Wrre
11112/08 Check 1008
11/28108 lntl Wire Out
'12l17108 Check 10'10

12122108 Check 1011

$ 5,000.00 Ruth Bryant, Payee
$ 800.00 not provided
$ 1,910.00 Danny Maples, Payee
$ 7,000.00 not provided
$ 200 00 Ernest Wing Yiu Leung, Recrpient
$ 5,000 00 not provided
$ 5,000.00 not provided
$ 750.00 Augustrne Cruz Barraghan recrprent
$ 1,400.00 Alereda Rios Castilla
$ 2,000.00 James Bryant
$ 10,000.00 Javter Marin Uribe, Recrpient
$ 8,000.00 Drana Aurora Mann Unbe, Recrprent
$ 8,000.14 Pohestrren O Alfa Gamma (er)
$ 1,000.00 Wendy Rredle
$ 10,000.00 Diana Aurora Marin Uribe, Recrprent
$ 1,000.00 Douglas Leu
$ 750.00 Harns Himes
$ 67,810.14 $56668.78 attributed to Serata's deposrt

$ 1,033.14 American Express
$ 328 30 Amencan Express
$ 4 08 American Express
$ 563 0'l Amencan Express
$ 2,095.30 Amerrcan Express
$ 827 40 Amencan Express
$ 85.43 Amencan Express
$ 125 00 Amencan Express
$ 15.00 American Express
$ 276.88 American Express
$ 11,805.92 American Express
$ 153.00 Amencan Express
$ 17,3',12.46

$ 26.97 Bank of Amerie
$ 72.74 Bank of Amenca
$ 99.71

$ 2,000.00 Chase
$ 4.108.56 Chase
$ 2,000.00 Chase
$ 64.66 Chase
$ 4,000.00 Chase
$ 10,000.00 Chase
$ 7,500.00 Chase
$ 12,079.33 Chase
$ 5,131.89 Chase

How Geoffrey Serata's Money was spent

06/10/08 ACH debrt
06/16/08 ACH debit
06/30/08 ACH debrt
07/17108 ACH debit
08/06/08 ACH debrt
08/11108 ACH debrt
08/'18/08 ACH deb(
09/08/08 ACH debrt
09/10/08 ACH debit
09/15/08 ACH debrt
12109/08 ACH debrt
12l17108 ACH debrt

07101108 ACH debrt
08128108 ACH debrt

06/16/08 ACH debit
06120108 ACH debit
07114108 ACH deb[
07123108 ACH debit
08/04/08 ACH debit
08126108 ACH debit
10/07/08 ACH debit
11/14108 ACH debit
1217108 ACH deb[

T
m

=oz
m
4a
mx
-
(D

='Tl

t\)

$ 56.668.78 /anous payees, rncludino Brvanl and Himes
$ 1 7.312.46 \mencan Express credit card
s 99.71 3ank of America credit card
$ 46,884.44 Shase credf card

12,729 34 Discover credit card
$ 1.319 00 3oel Forwardinq Aqencv
$ 10.860_55 y'arrous providers
$ 4,029.4 Vlerchadise (qrocenes, etc.)
$ 96.30 3ank fees

1 50.000_o0 TQTAL
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07102108 ACH debit
OTIOi,OB ACH debit
08/05/08 ACH debit
09/0208 ACH debit
09/08/08 ACH debit
10/03/08 ACH debrt
10/06/08 ACH debit
11/03/08 ACH debrt
1203/08 ACH debit
01107109 ACH debrt

09/02108 Check'1006
'11l'12108 Check 1009

07116108 Outgoing Wrre
07l21lg8 POS Purchase
07l11l08 POS Purchase
07/08/08 Outgoing Wrre

06/18/08 ACH debit
06/09/08 POS Purchase
06/26/08 POS Purchase
07l14lOB POS Purchase
07l14l0A POS Purchase
07/16/08 POS Purchase
'I 1/10/08 ATM Withdrawal
07/08/08 POS Purchase
08/M/08 Withdrawal
10/16/08 ACH debit
1210208 ACH debrt
08/18Y08 POS Purchase
08/25108 POS Purchase
08/20/08 POS Purchase
1 1/06/08 POS Purchase
06/09/08 ATM Wrthdrawal
06/09/08 Foreign fee
06/23108 ATM Withdrewal
06/23/08 Foreign fee
08/07/08 ATM Withdrawal
08/07/08 Foreign fee
09/30/08 ATM Withdrawal
09/30/08 Forergn fee
1 1/05/08 POS Purchase
06/16/08 ATM Withdrawal

O'l I O2l Og Statement f ee
08/04/08 Foreign fee
1 1/05/08 Forergn fee
06/16/08 Foreign fee

$ 46,884.44

$ 2,458.93 D6cover card
$ 2,295.42 Discover card
$ 1,589.57 Discover card

$ 2,458.93 Discover card

$ 895 48 Discover card

$ 694 92 Discover card
$ 60.06 Discover card

$ 479.50 Discover card

S 1,588 60 Discover card

S 207.93 Drscover card
$ '12,729.34

$ 184.00 Goel Forwardrng Agency
$ 1,135 00 Goel Forwardrng Agency
$ 1,319.00

$ 6,000.00 MLS Machinery USA, Recipient
$ 756.83 Northern Tool Equipment San Antonro TX
$ 2,095.72 Ritchie Brothers Auctioneers Lake Worth TX
$ 2,008.00 Wapello Fabrications, Recipient
$ 10,860.55

$ 31.18 Kohl's
$ 106.50 Lalredo Texas
$ 145.00 Lewisville Texas
$ 133.78 Lewsville Texas
$ 87.64 Lewisville Texas
$ 91 38 Lewisville Texas
$ 303.00 Mall Del Norte Laredo TX
$ 103.98 Plano Texas
$ 399.39 Pochulta Texrco

$ 43.33 Sears
$ 145.59 Sears
$ 130.85 Walmart - Laredo TX
I 116.17 Walmart Laredo TX
$ 160.74 Walmart San Antono TX
$ 82.04 Walmart San AntonE TX
$ 386.17 Bilboa Vizcaya Mexico
$ 10.81 Bilboa Vizcaya Mexico
$ 243.30 Bilboa Vizcaya Mexico
$ 6.81 Bilboa Vrzcaya Mexico
$ 302.05 Bilboa Vizcaya Mexico
$ 8.46 Brlboa Vizcaya Mexrco

$ 438.77 Bilboa Vizcaya Mexrco

$ 12.29 Bilboa Vizcaya Mexico
$ 58.22 Crenega De F
$ 481.96 Cuernavaca MO

$ 4,029.42

-u
m-l
-{
oz
m
4
CN

m
X
s
(p
;
.TI

N)

N)$

$

$
$

5.00 fee
1 1.18 foreign Fee
1.63 foreign Fee

13.49 Forergn Fee Cuernavaca MO
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1'll28l08 Service fee
11/28108 Service fee

$ 20.00 Servrce Charge
$ 45.00 Servtce Charge
$ 96.30

-u
m

=oz
m
fr-
CN

m
X
-
(E

=-Tl

N)

CD

EXHIBIT 8



iri.,all - Raady

PETITIONER'S EXHIBIT F C'TA,-, -t

h ttp//ma il.google.com/maitf?ui=Z&ile4 d096 I ?690&viewTt&scarc...

oe6ff sarata <nsal:ltathtnmllt aaxrs--'-_-99"'

En- /?geoff serata <gserata@gmail.corn>
To: James Bryant <jeb1 I 60@yahoo.com>

Tue, May 27,2008 at2:54 PM

Hello Jeb,

Ready to move folward on this end. Do you have any docurnenlation for me? We have had saveral
briel'dlscusslons on productlon contracts, could you revlew for me what is nailed doryn? please help
meto gaugethefruit so I can ptan accordlngly.

I've been.searchlng for a rental but wlth little luck. Lots of high end stuff...any thoughts? Securlty,
electilcity inri plumbing are rny tlrst conslderaflons.

Lookihg frr a Mac book Pm...should be a nlca lapjop for edtfing,

Stlll many loose ends up here. Glad that God ls soverelgnt

Have a glorlous day, geoff

l_
JamesBryantcjebllS0@yahoo.com> E l7r. f* Wed, May 2g,ZOOBatg:00AM
To:geoffseratacgserata@gmail.com> b t'1 'v
DearGeoff' ,1ff h.= Loh{-W;rrT"t*fJoag
Glad to hear lhat thlngs are movlng. To answer the bottom llne quesllon, we have three persons who
uant to btty our panels yesterday, and I won't slgn an agreement untll I fuel lhatwe csn luarantee
delivery; ho,vever, I do have LOI's (Letters of lntent.) I am hoplng to produce about 200 panels per day
at a prolit of 1O dollars per panel. All these are conservalive numbers; however, I bElleva very doable.
We have a company ln Puerto Escondido who is wantlng 800 homes, and we can begin with those.
That ls about 2 years of work wlthout deallng wlth another order. Your daily proft on that ls about
120.00 to start with. As we move through lhe learnlng curve and increase production so go the profits.
So, lhat works out to about 36000 per year ar 24o/o on the investmenl However, the long term looks
much slronger. We have a group out of Costa Rlca thal wanls to have us put ln a factory for them and
we wlll get the royaltles. I am expectlng another deal out of Canada later thls week, and we were
contacted out of Chlna for the dlsaster situalion. Selllng these ls not a problem. As long as we can
make the dellvery uye can sell all day long. So thlngs look good.

I have attached one of the LOI's that I got from the Guy in Puerlo Escondldo as welt as our banking
info. And there are several more deals lhat lJust don't have llme to elaborate upon, (Domlnican
Republlc, ]Gnsas City strip mall, Florida Hlghway sound banler. Etc.) . We are running thls AM. lwill
talk to you later.

Blessings,
Jeb

[Quoted ten hldden]

000095
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imail- Ready htp//mail.google.corn/mailPui=2&i1F4d09617690&viewrtd,5earc.-

3
1![ye.{g noLhelp a man in troubre, it is as if we caused the trouble,',., llcfisdefoot*fl/e

I

2 attacfiments

James Bryanldoc
45K

Wlring Monarch Beach.doc
26K

0000e6 3
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EPt- tf- fitt.hnerf */
tlllrico "Loz "

James Bryont
Monarch Beach Properties
Dura&erm Panel Division
9347 MatadorRd.
Columbia, MD 21045

RE: Puerto Escondido Green Project

Dear Mr.Bryan(

This oote InBy sen e as our letter of intent to use your paDels should our tiue liues be met As
you are already aware, during tbe past sevcral years, uy Nelv York isveshent group and I have,
atno soall cost, initiated the developuent of an envirou.oeniaUy &ieodly community in puerto
Escoudr''do. With the land is already purchased, the dirt work begun, and &e desigus complete;
we are aocious to start &e iaitial model homes of rvhat will be aD 800 unit compG:c youi panels
meet the green criteria necessary, Therefore, when cao we expectyour Puefo Esoondido panet
&ctory lo commence opsrations?

Sincerely

Daniel Lopez Veohrre
ChiefExecutive Officer

llr€xica +5? Ol 800 681 15 26 USA "l 8BB 3e8 29 Ag
+5201 8O0 681 15 28 +1 888 3ZB 29 9G

rdAo/Ao"'€fi- tt frttol,.fi/
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http:,//meil.go ogle.com/mai U?ui=Z&ilr-4 d096 I 7690&vi euFatr&0F I _.a ast- , f,.lfJ- J t

t

frffu/,'e*{ nA 3
Monarch Beach Properfes, LLC

Wiring Instructions:

Harris Bank

8400 West L59th St.

Orland Park fi,. 6A462

Telephone # 708-873-7 624

ABA # 0710-2s661

Swift # IIATRUS44 
,@\

Bene{iciary account:

Monarch Beach Properties, LLC

Account # 48022A8553

E,frt- ttr frttrlni,,r+ A o]::;o-?s?pM
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TRANSCRIPTION OF HARRIS HIMES RADIO INTERVIEW

RADIO CO-HOST: And Harris, we didn't ask you to come on. You came on un-,

under your own free will and, and wanted to do this, so go

ahead. What's your side of the story?

HARRIS: Well, I think everyone can understand that since it's in

litigation, I can't go into a great deal as far as the facts are

concerned, but. .

PETER: Yeah. Hope, hope this visit is okay with your attorney.

RADIO CO-HOST: Yeah.

HARRIS: Well, actually, l, I'm still interviewing attorneys for this but,

and I would be, I am wise enough not to represent myself in

this matter, but -
PETER: Even though you're an attorney.

HARRIS: Even though I am.

PETER: Okay. Go ahead.

HARRIS: The thing is that, as Mike eluded, it is unfortunately . . . there

is some evidence that shows that this, in fact, is an

opportunity for the gay rights activists to come after me,

because this particular claim - and I will say this

unequivocally - I am innocent of all charges. I am without

sin or guilt with regard to this unnamed person --

RADIO CO-HOST: Are you saying -

000298
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RADIO CO-HOST:

HARRIS:

PETITIONER'S EXHIBIT F 2BO

-v;ho...
-- are you saying this was a setup by the gay rights activists?

l'm saying that there is, the case, this was an incident where,

where the gentleman did ask us if he could invest in, in a, in

a venture in Mexico because my friend Jeb is a pastor down

there. And Duratherm happens to be a company that is

beginning to thrive down there. So there is no fraud in the

investment. lt's just simply a situation where he wanted his

money back, basically. And, and, of course, once an

investment is made, then the money is not readily available;

nor was it under the agreement which he signed, that he

could get his money back. So that's essentially all l'm going

to say about that aspect. But, again, I wish to tell those

friends and supporters who have been praying and have

been calling in, that I am without sin or guilt in this, and I will

be even as bold to say that neither is my friend, Jeb Bryant.

So the issue, then, is that when I found out there was a, a

warrant, I got a, a, a friend of mine who is an attorney and I

turned myself in yesterday morning. And I had the

interesting experience, first time experience, of going to jail.

And l'lltell you what. lt is an eye-opener. lt is . . . humility is

a very expensive thing sometimes. But it was also very
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PETER:

HARRIS:

PETER:

HARRIS:

PETER:

HARRIS:

PETER:

HARRIS:

PETER:

PETITIONER'S EXHIBIT F 281

interesting that the person with whom I was to be a cellie -
they call it cellie, my, the one I would share that room with -
Your cellmate.

-for--
Right, your cellmate. Right.

- that period of time. He was, he was in need, he wanted to

talk over some difficult issues and with tears running down

his face, I was able to assure him that if he trusts in God, he

will certainly never be disappointed.

Okay. Now, now here's --

And. . .

-- here, here's, here's what I want to know. We're come,

coming up against a break, here. What I want to know is the

message that you have consistently told on this radio station

from the time the show started over two years ago until, until

just . . .you, you were on Monday, right?

Right.

Right, you were on Monday. Will that change now that you

have been in this situation where you have, admittedly, you

just admitted being humbled by this, is, is your message, is

this going to temper your message? ls it going to make you

more cautious about saying things in the future?
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HARRiS:

RADIO CO-HOST:

PETER:

RADIO CO-HOST:

HARRIS:

PETITIONER'S EXHIBIT F 282

iio. Quite frankiy, and, and, and if I might amend one, one

discussion we had on Monday where you asked me, for

instance, if I felt that every child who attended public school

is going to hell, that kind of caught me off balance and I

simply said, "Yes." Even, even . . . while I feel that the public

schools, for instance, jeopardize the salvation of, of a, a

child, so that is really what I had to say. And no, there's no

reason to temper it. This is one of those things that, just like

the prophets of old, and I do not claim to be in that caliber,

but there was always persecution and in this world, we will

face persecution. Christ promised that and, so . . .

Well, Harris, Harris, ljust want to, I want to clarify something.

ls it your belief that what's going on here is, is, is a trumped

up charge, made up by people that, that disagree with your

position? ls, is that your belief, or was this simply a, a, an

investment gone wrong? I mean, l, ljust want to understand

that because you, you brought up earlier in this discussion --

Or a little bit of both?

-- about the gay rights community and how they were setting

you up. ls, is that what happened, or. . . yes or no?

It's, Peter's, Peter's right that this is, this is, it seems to be

partly both. But the disgruntled investor had every

opportunity since '07 to bring the charges himself, and, and it
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is my opinion that the case was so weak that he could not do

it and, therefore, when you have the state, with Monica

Lindeen, for instance, who is the state auditor and she's over

all of this, Monica Lindeen is a, a lady I know from the

legislature and she has always been very strongly on the

other side. And so I've lobbied her many times and, and she

is very pro-gay, very pro-abortion and this kind of thing, and

so it's very feasible that this is an opportunity, when I

consider it a very weak case to be brought by these people,

and time will tell.

PETER: All right, Harris. We are flat out of time. I really appreciate

you're taking the time and the courage to be on with us

today. Okay?

HARRIS: Well, it wasn't a matter of courage. ljust happened to be

calling in to respond to your request to talk to you about it

and, and then l, and then I found out that this was, this was a

hot discussion and . . .

PETER: Well, we, we've got open phones today, so.

HARRIS: The Lord, the Lord works in mysterious ways. l, l, I wish, I

wish all of you well. God bless you and all those, particularly

who have been supporting Floyd and me, and if we are

blessed with the opportunity to be on again, that would be

wonderful.
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END OF RECORDING
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08121107
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For additi-onil contact information, please see the reverse side of this page.
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Office of the Commissioner of Securities and lnsurance, Montana State Auditor
Discover Card (Schedule Prepared by Lynne Egan)

Creditor: Discover Card
Account: 5011 3985 6559527L
Cardmembers: Diana Bryant (Primary Account)

Monarch Properties
James E. Bryant (5011 3985 6594 4669)

Wendy Riedle Johansen

Harris Himes (60113985 77ttg937l
Doug Lew
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L$"$l*,,Ditd}&Sc Debit r,l' .Crddit:ffi; tAmburitj
t0/18/2007 s 212.07 Lowes Laredo Texas )oug Lew s (212.01)
t0/!8/2007 s 21.63 Sears Roebuck Laredo Texas Doug Lew S (233.G4)
to/t8/2007 S 3s6.60 Walmart Laredo Texas )ous Lew s {ss0.30)
10/1612007 S 219.07 www.newegR.com Monarch Properties s (80s.37
t0/ts/2007 S 167.99 Kohl's Monarch Properties s (s77.36

L2/7/2007 s 30.00 Payment Monarch Properties s (s47.36
L/8/2008 S zs.oo Payment Monarch Properties s (e18.361
2/8/?o08 S 28.00 Payment Monarch Properties S (8s0.36

tl20/2008 S 49s.43 y'erizon Monarch Properties $ {1,388.791
319/2008 S qz.oo Payment Monarch Properties s (1,346.791

318120A8 S ros.zs Tripres.com Monarch Properties S (1,456.04)
3/10/2008 s 36.74 3eoffrey Beene Laughlin Nevada Monarch Properties S (1,492.781

41812008 S 45.00 Payment Monarch Prooerties 5 0,447.78
3lt4l20A8 S ro.gz Walmart Las Vegas NV Monarch Properties s (1,4s8.701

3/Ls/2008 S re .gz Bass Co Las Vegas NV Monarch Properties 5 $,47s.67l,
3128/2008 S t.zo Walgreens Las Vegas NV Monarch Properties 5 (1,479.43)
4/3/2008 $ q.+o (mart Hamilton MT Monarch Properties 5 (1,483.89)
4/412008 $ s.ss Kmart Hamilton MT Monarch Properties 5 (1,489.87)
4ls/2008 S rs.zs Walmart Missoula MT Monarch Properties t (1,s08.12)

4lt0/2008 S sg.zs Walmart Missoula MT Monarch Properties i (1,547.37)
4/s/2008 S :o.oo BJ's Family Restaurant Hamilton MT Monarch Properties ; (L,577.37r,

3/26/2008 S :q.:o Chevron Las Vegas NV Monarch Properties i (1.611.73)
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3/2sl2oo8 S zt.qt Townfump'Dillon MT Monarch Properties S (1,649.20)
3/29/2008 S 1s.3s Flying J Oeden UT Monarch Properties s (1,668.55

4/7l2OO8 S sa.z: ExxonMobilDillon MT Monarch Prooerties S 0,70?.78)
3/26/2008 S s.go Pep Boys Las Vegas NV Monarch Properties s (1,708.68

3/]-912008 s 151.ss Verizon Monarch Properties s (1,870.23)

4lLl2008 S 5.32 Super 1 Foods Hamilton MT Monarch Prooerties S (1,876.ss)

4ls/2008 s 13.25 Good Food Stores Missoula MT Monarch Properties s 1",889.81

4/70/2008 s 13.90 Good Food Stores Missoula MT Monarch Properties s 1,903.77

4l212OO8 S g.oo USPS Rockville MD Doug Lew s 1,913.31

s/812008 s s8.oo Payment Diana Bryant s 1,855.31.

4l23l2OO8 5 27.24 Virgin River Hotel Mesquite NV Diana Bryant s 1,882.55

4/7212008 s 2s.01 Walmart Missoula MT Diana Bryant s 1,907.56)

4178/2008 S rz.oo Dollartree Missoula MT Diana Brvant S 1.919.56

4/2u2008 s s.8e Walmart American Form UT Diana Brvant S L.929.45

4122/2008 s 23.6e Susie's Deals Las Vegas NV Diana Bryant S 1,953.14
4122/2OO8 s 30.41" Walmart Las Vegas NV Diana Brvant S 1.983.ss
4/2s/2008 S a.qs CVS Pharmacy Rockville MD Diana Brvant S L,992.00)

4l28l2OO8 S s.sg CVS Pharmacy Rockville MD Diana Bryant s 2,000.59)
4/2e12008 5 6.33 3ethesda MD Diana Bryant 5 2,006.92

s/s12008 s 44.s9 3lue Heron Genoa Ohio Diana Brvant S 2,051.51)

slsl2ooe $ 20.00 Pilot Hagerstown MD Diana Bryant s 2,47L.57

s1612008 5 22.63 BP Oil Elkhart lN Diana Bryant S 2.094.14
s/612008 s 48.s7 Sommodore Perry Clyde OH )iana Bryant s 2,t42.71
s17 /2008 s 30.00 ShellLaurel MD )iana Bryant s 2,L72.7t

4/$/2AA8 S :s.zo Super 1 Foods Hamilton MT Diana Brvant s 2,207.97
4lts/2008 s 16.7s Super 1 Foods Hamilton MT Diana Bryant S 2,224.76
4/2312008 s 4.s4 Food4Less Las Vegas NV Diana Bryant s 2,229.30)
4/23/2008 S rq.zs lraderJoe's Las Vegas NV Diana Brvant 5 2,243.59

4/2s/2008 S sg.zz Magrudr's Rockville MD Diana Brvant S 2,282.86
4/2sl2OO8 5 13.00 Trader Joes Rockville MD Diana Bryant $ (2,29s.86)

4/2e/2aA8 S s.sz Giant Food Rockville MD Diana Bryant s 2,304.43
snlzaos S 1s.04 Magrudr's Rockville MD Diana Bryant s {2,323.471
s/212008 s 22.99 Trader Joes Rockville MD Diana Bryant $ 2,346.46
sl4/2008 S s.az Magrudr's Rockville MD Diana Bryant s (2,351.83)
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51712008 s 22.30 Trader Joes Rockville MD Diana Bryant S (2,374.13)
s1812008 S rs.ss Magrudr's Rockville MD Diana Bryant s Q.389.72
sl8/2008 S z.sg Magrudr's Gaitherburg MD Diana Bryant S Q,392.71
s/tlzooe s 23.07 Amazon.com Doug Lew s Q.4!s.78
s/Ll2OO8 s 23.07 Amazon.com Doug Lew S (2,438.8s
s/t/2008 S 18.60 Finance Charge s (2,4s7.s1
6/2/2OO8 .S.",. " 74.00 Payment Diana Bryant s (2,383.51)

sl13/2008 s 20.ss Walmart Germantown MD Diana Bryant s (2,404.06)
s/2412008 S zo.sz Walmart Germantown MD Diana Bryant s Q.424.63
slL4/2OO8 S r:.zo Food Lion Columbia MD Diana Bryant S (2.437.83
6h/2008 S 21.10 Finance Charge s {2.4s8.93
711/2008 ,s . e458.93 Payment s {o.oo)

7lL8/2O08 s 58.83 Czech lnn Weimar TX Vlonarch Properties s {s8.83)
7/L8/2OO8 S sa.:s Czech lnn Weimar TX Monarch Properties s (123.21
7/2712OO8 s 118.56 Family Garden lnn & Suite Laredo TX Monarch Properties 5 Q4t.77
7/2U2OO8 5 118.56 Family Garden lnn & Suite Laredo TX Monarch Properties s (360.33
7/2312008 s s9.28 Family Garden lnn & Suite Laredo TX Monarch Properties i (41s.61)
7/L9l2OO8 s 162.31 Verizon Monarch Properties i (s81.s2)
7120/2008 5 188.78 Red Roof lnn San Antonio TX Monarch Properties ; (770.70)
7/2012OO8 s 188.78 Red Roof lnn San Antonio TX Monarch Properties ; (sse.48)
7/2312008 S s9.28 Family Garden lnn & Suite Laredo TX Monarch Properties i (1,018.76)
7/2712008 S rrs.so Family Garden lnn & Suite Laredo TX Monarch Properties ; (1,137.32)
7/2712008 s 118.55 Family Garden lnn & Suite Laredo TX Monarch Properties :; (1,2ss.88)
7/L8/2O08 S zz.oa .ove's Country Store Luling TX Monarch Properties :; (1,328.s5)
7/19/2008 5 as.zt ut/almart San Antonio TX Monarch Properties :i (1,393.83)
7120/2008 S :.oq Flying J Laredo TX Monarch Properties :; ft.397.471
7/2012008 5 zz.zz Flying J Laredo TX Monarch Properties :; (1,429.70)
8/31/2008 ,S. 2,458.93: Payment Diana Bryant :; L,029.23
8/Ls/2008 S 168.ss Verizon Diana Bryant :i 860.58

,i 8/2s/2OO8 S zo.so Arbonne lnternational Wendy Johansen Riedle $ 783.82
8/L4/2008 S 19.96 Amazon.com James Bryant :; 763.86
8lL4l2008 5 nz.az Tigerdirect.com James Bryant $ 40.04
8/ts/2008 S :r.qe Amazon.com James Bryant :i 8.58
8/7s/2OO8 S qg.zt Amazon.com James Bryant s (40.6s)
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8/7s12008 S zt.zs Amazon.com James Brvant s (61.e7
9t9t2008 S rgo.gg Amazon.com lames Bryant s (2s8.s61

8/27/2008 S 68.00 Carino's ltalian Grill Laredo TX James Bryant s (326.e6
8/1812008 S z:.go Love's Country Store San Antonio TX James Bryant S (400.86

8l20l2008 5 o+.ss Shell San Antonio TX lames Bryant s (46s.3s)
8/22/2008 S sz.gs Exxonmobil Sealy TX James Bryant s (s03.34)
8/24/2008 s 40.00 PCC Laredo TX James Brvant s (s43.34)
8/2412008 5 u.za Shell Laredo TX James Brvant s (ss7.60)
8/2s/2008 5 zo.tz HEB Gas Beeville TX ames Bryant s (s78.32
8/2s/2008 S r:.oE HEB Gas Humble TX lames Bryant s (se1.ss)
8127/2008 5 24.97 HEB Gas Laredo TX ames Bryant s (616.e2)
8128/2008 S qr.oo Exxonmobile Laredo TX lames Bryant s (6s7.s2)
9le12008 S az.oo R S America Nevada ames Bryant s (6s4.s2)

t0/2/2008 .S 694.92 Payment Diana Bryant 5 (0.00)
9/L2/2008 S qo.s: Godaddy Wendy Johansen Riedle s (40.s3)
9/1212008 S ae.sa Godaddy Wendv Johansen Riedle 5 (124.41)
e/7e/2a08 s 174.98 ATTM Farmers Bra TX ames Bryant s (2se.3s)
to/2/2008 S +g.sr Target Columbia MD )oug Lew S (34s.20)
tol212008 s 4.24 Dollartree Annapolis MD )oug Lew S (3s3.44)

10h0/2008 $ nE.tt Harbor Freight Tools Laurel MD Dous Lew S (4s7.21)
t0/2/2008 5 zz.zg lrader Joe's Elkridge MD Doug Lew s (47s.s0)
LL/7/2008 S qzg.so Payment Diana Bryant s (o.oo)

t0ltsl2008 s 31.24 Gold Coast Gift & Liquor Las Vegas ames Brvant s (31.24)
70/t6l2OO8 s 29.00 Palms Casino Las Vegas ames Brvant s (50.24)
Lus12008 S 1s9.79 Howard Johnson San Antonio TX ames Bryant s (220.03)
]-7/7/2008 S tt.zg Howard Johnson San Antonio TX ames Bryant 5 Q37.32)

L0/ts/2008 $ 23.42 Walmart Las Vegas NV ames Bryant s (260.74)
LO/tsl2OO8 5 11.77 )9 Cents Only Store Las Vegas ames Bryant 5 Q72.s7l
t0/ts12008 5 sqtq Perfumania Las Vegas ames Bryant s (327.2s)
t0lt6/2008 S g.oz Frenchy's Las Vegas ames Bryant S (336.s2)
10h6/2008 $ 21.ss Music4Less Las Vegas ames Bryant S (3ss.47)
nls/2a08 s 4s6.11 Harbor Freight Tools San Antonio TX ames Bryant s (814.s8)
LLl612008 S rzq.oo Harbor Freight Tools San Antonio TX ames Brvant s (s8s.18)
Lu6/2008 S sz.zo Leslie's Pool Supply San Antonio TX ames Brvant S {1,041.88)
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lLls/2008 s 34.00 Zios ltalian Kitchen San Antonio TX lames Bryant 5 (r,ozs.ss

7A/rc(2008 S rs.os Chevron Las Vegas NV lames Bryant S (1,08s.s7
17/sl2008 s 50.01 Love's Country Store Encinal TX lames Bryant s (1,149.58

LO/t612008 S o.sg Autozone Las Vegas NV ,lames Brvant S (1,1s6.s7
t0l2L/2008 S rar.r+ ATTM Farmer's Bra TX lames Bryant s (1,337.9U
t0/ts/2008 $ zz.tg Trader Joe's Las Vegas NV James Brvant 5 (1,370.70
LO/Lsl2OO8 S e.sa Lowe's Las Vegas NV James Bryant s (1,37s.28)
7Usl2008 S rrg.sr Home Depot San Antonio TX James Bryant $ (1,499.19)
ttl6/2008 S zz.ee Northern Tool Equipment San Antonio TX James Brvant S {1,s21.8s

tolt3l2008 S oo.zs Harbor Freight Tools Laurel MD Doug Lew s (1,s88.60)
121212008 .S r,ssa.eo Payment Diana Bryant (o.oo)

L1./2912008 5 tzt.tg Sredit - Harbor Freight Tools Gathersburg Wendv Johansen Riedle 5 ttt.ts
tLl26l2OO8 S rr.oo Thirft Stores of Washington Laurel MD Wendy Johansen Riedle 5 L26.73
11,12612008 s 311.99 Harbor Freight Tools Laurel MD Wendy Johansen Riedle i (18s.26)
tL/2s/2008 S sa.oq Trader Joe's Annapolis MD Wendv Johansen Riedle i (238.30)
L2/tOl2008 S sss.so lontinental Airlines Houston TX Doue Lew i (7e4.801

t2170/2008 s ss6.s0 3ontinental Airlines Houston TX Doug Lew i (1,351.30)

u6/2009 S ooo.oo Payment Diana Brvant ; (7s1.30)

L2/3t/2008 S :sg.ss ATTM Farmers Bra TX Diana Brvant s (1,110.65
1212612008 s 20.e7 3ellphoneshop.net Boulder City NV ames Bryant (1,13L.52)
!2/1/2OO8 S :.qo :inance Charge ; (1,13s.02)

2/2/200s .S 1,135.02. )ayment Diana Bryant (o.oo)
tlt312009 S +.zs 3odaddy Wendy Johansen Riedle i (4.2s)
rlt&l2oo9 s 4.29 3odaddy Wendv Johansen Riedle ; (8.s8)

tl2612009 5 9s.76 Sodaddy Wendy Johansen Riedle :i (104.34)

2ltol200s s 194.64 3lack Bros Co. Mendota lL Doug Lew i (298.s8)

3/s/2oos iSl'" ::298.98 )ayment Diana Brvant (0.00)

21L912009 S ss+.er )elta Airlines Diana Brvant :i (394.51)

2l!9l2OOs S 6.99 Jrbitz.com Diana Bryant ri (401.50)
21201200e s 349.60 )elta Airlines Diana Bryant :i (7s1.20)

212012009 s 349.60 )elta Airlines Diana Brvant :; (1,100.80)

2/2s12009 S r:.gs f rbitz.com Diana Bryant ; lt,tL4.78)
2l2s/200e s 366.60 3ontinental Airlines Houston TX Diana Bryant i (1,481.38)

212s12009 s 366.60 lontinental Airlines Houston TX Diana Brvant :; (1,847.98)
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Date .Debit-. r"Credit.;., :Amount Explanation. . Who made chdries:'c"'r i"straETftc#s
2/2s/2009 S goe.so Continental Airlines Houston TX Diana Bryant 5 (2,2t4.58\,
2/2s/200e s 20.97 Orbitz.com Diana Bryant s (2,235.5s)
2119l20Os 5 22.Os Orbitz.com Diana Bryant $ (z,zst.eq
412/200s s 200.00 Payment Monarch Properties S (2,057.G4)

3lt6l200e s 173.19 Autozone Laredo TX Doug Lew S (2,230.831
3117/2O0s S zr.oq Autozone Laredo TX Doug Lew 5 Q,2s2.471
4hl200s s 3.81 Finance Charge 5 Q,256.281
sl3/2008 5 1,000.00 Payment Diana Bryant s (1,256.28)

4123lzOOs 5 aq.tt Office Depot Annapolis MD Wendy Johansen Riedle s (1,341.05)
41221200s 5 24.73 7-Eleven Derwood MD James Bryant S (1,36s.78)
sl21zOOe s 18.24 7-Eleven Rockville MD James Bryant s (1,384.02)
s/312009 S tz.tt 7-Eleven Rockville MD James Bryant S (1,396.79)

412312009 S s.oo USPS Spencerville MD James Bryant S (1,402.39)
412812009 5 zq.ta Home Depot Gaithersburg MD James Bryant 5 lt,427.tsl
s/tl200s S :.rz Finance Charge 5 1t,430.27],
612/200e S zoo.oo Payment Diana Bryant S $,230.271
619/2009 s 397.88 American Airlines Diana Bryant s (1,628.15)
61212009 S g.qg CVS Pharmacy Rockville MD James Bryant S (1,637.64)
6l6lzooe S :z.og Guitar Center Rockville MD James Bryant s 0,674.731
6l2120Oe s 38.00 Austin Grill Silver Springs MD James Bryant 5 0,7t2.73
6/212009 S 12.45 7-Eleven Burtonsville MD James Bryant 5 (t,725.1.8
514/20Oe S zo.oz 7-Eleven Rockville MD James Bryant S (1,74s.2s)
6l412O0s S se .sr Saturn of Gaithersburg MD James Bryant s (1,781.86

s/3012009 S ro.sg Macgruder's Gaithersburg MD James Bryant 5 (1,792.4s
613/2009 S rs.gs lrader Joe's Gaithersburg MD James Brvant s (1,808.43
6l3l20os S r:.ss Trader Joe's Gaithersburg MD James Bryant S 0,822.47
6/3l20Os S :.rz Finance Charge S (1,82s.s3
713/200s S 2oo.oo Payment Diana Bryant s (1,62s.s3

.t 61312009 S s7.91 3redit - Fox Rent-A-Car Seatac WA ,ames Brvant s (1,567.52

i 713/2009 S ror.ss Best Buy Rockville MD lames Bryant s (1,72e.60
7/312009 S so.ss Micro Center Rockville MD James Bryant s (1,780.4s
71s12009 S r:.4+ Eddie Bauer Gettysburg PA James Brvant s 0,794.29)

6lttl2009 S qo.o: 3reat Wall Chinese Buffet Tacoma WA James Bryant s (1,834.32
6/13/200e S s.ot Apex Grocery Tacoma WA James Brvant s (1,839.93
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*i! De bit"im. I Sp l; cre d it*.& *Amorint.{ f,rYts&rui-,x.& **t:q*. Ex p l a n iti o n **,, ;.,' "::", i, :,, r,,,. -! .. * ,-" nWho made,chdiedgffi

61].612009 s 12.11 3hevron Fairfax VA James Bryant :i (1,8s2.04)

7/t/2OOs s 23.19 ihell Laurel MD James Brvant l) 1,875.23)

714/2009 s 13.31 Sheetz Thurmont MD James Bryant i (1,888.54)

717l2OO9 s 28.01 7-Eleven Rockville MD James Brvant i (1,916.55)

6t\1t2009 s 1s0.00 Fox Rent-A-Car Seatac WA James Bryant :i (2,056.s5)

617212009 5 8.19 Safeway Store Tacome WA lames Brvant 2,O74-74

6lL4/200s S 9.19 Mom's/My Organic Rockville MD ames Bryant 2,083.93

6t29t2009 s 86.L0 Macgruder's Gaithersburg MD lames Bryant 5 (2,170.03)

6130/2009 5 12.68 Giant Food Rockville MD lames Bryant 5 12,18?.71

7171200s s 12.57 USPS Rockville MD James Bryant 2,Lgs.281

6/tl200e 5 14.L2 Finance Charge S 2,209.40)

813/2009 s 400.00 Pavment Diana Brvant 1,809.40)

7l2sl200s S sa.oo Tickets Wolf Trap Vienna VA James Bryant ) 1,863.40)

7l2sl2OO9 s 10.s9 Micro Center Rockville MD James Bryant $ 1,87:3.99)

7/26/2O0s S +g.or Baja Fresh Mexican Grill Rockville MD James Bryant S 1,923.60)

71t412009 5 12.27 7-Eleven Rockville MD James Bryant s 1,935.87)

7/7e12009 S 30.03 7-Eleven Burtonsville MD James Bryant S 1,965.90)

7/2412009 S 24.28 7-Eleven Rockville MD James Bryant s 1,990.18)

71t812009 s 60.74 Trader Joe's Falls Church VA James Bryant S (2,0s0.92)

7/2612009 s 12.81 Safeway Store Rockville MD James Bryant s (2,063.73)

7lL/200s s 15.83 Finance Charge S 2,079.s61

sl3lzoos S 63.00 Payment Diana Bryant S (z,ors.ss)

9ltLl2O0e 5 zst.tz l-riangle Fastener Richmond VA Wendy Johansen Riedle 5 Q,267.68

8lt3/2009 s 51.01 lamada Svracuse NY James Brvant s 2,328.69

81131200s S or.or Ramada Syracuse NY James Bryant s (2,389.701

8lt2l200s s ss.ss loey's Syracuse NY lames Bryant 5 12,445.25

8/27/200s S 30.00 R S America Nevada James Bryant S 2,475.25

8ltl200e s 1s.99 Finance Charge s 2,491.24

L0l412009 s 2oo.oo Payment Diana Bryant 5 Q,291.241

L0/Ll200s s 16.48 Finance Charee 5 e307.72l,
t].hl20os s 14.8s Finance Charge S Q,322.s7],

Ltl2/2009 s s00.00 Payment Vonarch Properties 5 0,822.s7)

t2/t/200s 5 rz.rr Finance Charse s (1,834.68)

L2l2l2009 I.S .100.00 Payment Monarch Properties s L,734.68
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Date t';' .'Debit:i Crddit '. 'Amount 1..; . _'., " .-,. ,:. Explanation , Whb'ma'de chaigi:sri${ #*BbHn'cd$$

utl20tc s 10.83 Finance Charge S (r,z+s.sr)

tl2/2o1c s s00.00 Pavment Vonarch Properties s (1,245.51)

2/tl20tc s 8.6s Finance Charge S (1,2s4.16)

213/2010 S :e.oo Payment Monarch Properties s (1,216.16)

3/Ll20t0 s 10.36 :inance Charge 5 $,22652
3l4lzoto S roo.oo )ayment Monarch Properties S $,726.s2
3/4/2010 s 43.32 Super 8 Laredo TX ames Bryant s (1,16e.84

2/t812010 s 2e.51 Harbor Freight Tools Gaithersville MD James Bryant s (1,199.45

3ls/2010 S ::.os Rudy's Country Store Laredo TX lames Bryant s 7,232.50"

2122/2OtO s 28.66 Shell Derwood MD lames Bryant S t,26L.L6

2/2312010 S tt.zz Shell Manassas VA James Bryant S 1,278.48

2/26/20tO s 19.s0 Raceway Little Rock AK James Bryant s (1,297.98)

2126lzOtO 5 Y.zt Exxon Mobile Taxarkana AR James Bryant s L,332.25

3l2120tC S zz.ts Racetrack Grand Prarie TX James Bryant S 1,354.40)

312/2010 s 27.88 ExxonMobile Buffalo TX James Brvant s L,382.281

3l4l2Ot0 S 12.31 Shell Von Ormy TX James Bryant s (1,394.s9)

3/4/2010 s 32.O4 Shell Humble TX James Bryant S (r,+zs.os

212s/2070 s 476.14 Direct Tire Distributors Memphis TN iames Brvant S t,902.77

2/t8lzjto S r:.go Trader Joe's Gaithersburg MD James Bryant S 7,916.67

3lt/20t0 S 1e.41 Finance Charge s 1,935.081

41s12070 s 200.00 Pavment Monarch Properties S 7,736.O8l.

413/2010 S :g.oo Late free s 1,775.08)

4/1120!a S u.tq Finance Charge S 1,792.82

sl3l2OtC S s4.oo Payment Monarch Properties S 1,738.82)

slt/20Lc S zq.zo Finance Charge s 1.,763.O21

6l2l20rc S 1so.oo Payment Monarch Prooerties S 1,,613.02l,

sltT /201c s 3s.71 Office Depot Laredo TX Monarch Properties S 1,648.73l,

s/t8l2oto S 48.00 Walmart Laredo TX Monarch Properties s 1.,696.73)

s/t8lzoto S +z.oo Bie Lots Laredo TX Monarch Properties s 7,743.79

slts/20to s 29.27 Walmart Laredo TX Vlonarch Properties S L,773.00)

sl2tl2ot0 s t2.s2 ludy's Country Store Laredo TX Vlonarch Properties s (1,78s.s2

5l2Ll20to s 30.34 ludy's Laredo TX ames Brvant s (1,815.86

sl20lzoto $ sza.tt Home Depot Laredo TX James Bryant 5 Q,344.63

s12012010 S qq.aq Home Depot Laredo TX lames Bryant s 2,389-47'
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SuYri*. oatd-$*j& , .x.:Debitltri,.a a;i::f1gdi1',' :Amorint" ' Whdlm a de chdidUffil*i #'BAErc{ffi*
6ltl20t0 s 23.88 Finance Charge t; 2,4t3.35l

71312070 S 72.00 Payment Diana Bryant l; 2,341..35)

7 /tl20L0 5 23.72 Finance Charge :; 2,365.O7l,

8l3l20to S zoo.oo Pavment Monarch Properties l; 2,t65.O71

8lLl20L0 s 22.38 Finance Charge l; 2,187.45

913/2010 S roo.oo Payment Monarch Properties 1; 2,087.45

eltl20tc ( 30.00 RAS of America Nevada James Bryant l; 2,117.45

9lt/20tc s 21.03 Finance Charee 1; 2,138.48

tol3l2010 s 100.00 Payment Diana Bryant :; 2,038.48)

L0lLl20t0 s 20.60 Finance Charge 1; 2,059.08)

L7l3l20LO s 200.00 Payment Monarch Properties :) r.,859.08)

tLl4l20t0 ( 14.01 Pilot Las Vesas NV ames Bryant ;) 1,873.09)

71/U20tO s 24.72 Finance Charge .) 1,897.81)

L2l4/2010 s 100.00 Payment )iana Bryant :) 1,797.8L1

L2l3l20tO S sg.oo Late free :> 1,836.81)

t2lLl2OtO s 2s.01 Finance Charge .) 1,861.82)

Ll3l20tL S 1oo.oo Pavment Monarch Properties .) L,767.82)

tl]^l2O7L s 31.11 Finance Charge l2 1,792.93)

2/9/20t7 s 2oo.oo Payment Monarch Properties 1,592.93)

2/3/2017 s 3s.oo Late free ) 1,631.93)

uts12077 S r:o.ro Sredit - Payless Car Rental Las Vegas lames Bryant 1,501.83

Ll18/2011 s 70.34 3redit - Payless Car Rental Las Vegas lames Brvant ') 7,431..49

tlLs/20!! 5 1r,.91 Rebel Las Vegas NV James Bryant 1,443.401)

1-lt8l20tt s 12.61 Rebel Henderson NV James Bryant 1,456.01

tltsl2017 5 23.33 Pilot St George Utah James Brvant ) 1,479.34

utsl20t7 s 200.44 Payless Car Rental Las Vegas NV James Bryant ) 7,679.78],

21112077 $ 2s.78 Finance Charge 1,705.56)

3lsl2)tt s 100.00 payment Diana Bryant 1,605.56)

3ltl20t7 5 27.22 :inance Charge s t,63?-.781

4l3l20tt S 100.00 )ayment Monarch Properties S L,532.78)
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PETITTONER'S EXHIBIT F 296

. .,] . MONTANA SECURITIES DEPARTMENT
" , 1. ' :' CONTACT REpoRT

DATE: 0412012011

NAME: Noe Sanchez PHONE NUMBER: 956-722-1952

ORG.IADDRESS: CASE I SUBJECT: DBS

PREPARED BY: Egan

SUMMARY:
:

The Department spoke with Noe Sanchez regarding his $1900 payment
(3/19/2009) and his $2500 payment (311912010) to Monarch Beach Properties.
Sanchez told the Department that he was not an investor in DBS. He said he
knew James Bryant but had not seen him in over a year. Noe said he is a
customs agent and receives goods and funds from America and Mexico and then
transmits them over the border. Sanchez said the two payments were funds he
received from Bryant and he subsequently transmitted them to Bryant's bank
account. Sanchez was aware of an entity entitled Monarch Beach Properties but
was not aware of Duratherm. Sanchez' business is Goel Forwarding.

Sanchez said he knew Bryant quite well but was not surprised that he rnight be in
trouble.

000788
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PETITIONER'S EXHIBIT F 297

State of Texas

County of Webb

Personally appeared before me NOE E SANCHEZ, whom under oath states the
following:

Regarding my conversation with the Montana Securities Department held on
4/20/2AlL, DATES #788,1 would like to make the following corrections:

1. I did not make a statement denying the existence of Duratherm since we

had done business with James Bryant and with Duratherm since the
beginning in Oaxaca.

2. ln reference to the comment regarding James Bryant's character I strongly

deny such comments. My relationship with James since the very beginning

has proven to me completely the opposite. James is a person of integrity
and t morals.

Ity of perjury that the above is true and correct.

SWORN TO BEFORE ME ON THIS THE 8,h DAY OF AUGUST,

B COUNTY, TEXAS

SUBSCRIBED AND SWOBN BEFOBE ME

m6 8fr day of

EXHIBIT 9
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JESSE LASLOVICH
BRETT O'NEIL
Saecial Deputy Ravalli County Attorneys
Special Assistant Montana Attorneys General
Office of the Commissioner of Secirrities and Insurance

PETITIONER'S EXHIBIT G

) CauseNo.: DC-11-ll7
)
)
) RESPONSE TO DEFENDAIYT'S
) MOTTON TO COMPEL PRODUCTION
) oF SELECTTVE PROSECUTTON
) EVTDENCE
)
)

Montana State Auditor
840 Helena Ave
Helena, Montana 59601
(406) 444-2A40

Attomeys for Plaintiff

STATE OF MONTANIA,

Plaintiff,

vs.

HARRIS H[MES,

MONTANA TWENTY.FIRST JUDICIAL DISTRICT COURT,
RAVALLI COI]NTY

Defendant.

The State of Montana (State), by and through counsel, responds to the Defendant's

Motion to Compel Production of Selective Prosecution Evidence. The motion should be

rejected. In the same motion, the Defendant asks for leave from the Court to file an oversized

brief, to which the State does not object.l The Defendant also asks for an extension of the

motions deadline for purposes of filing a motion to dismiss all counts against the Defendant,

which the State opposes. The following witl show, however, that the question of whether the

motions deadline should be extended is moot. The Defendant has not made a sufficient showing

that fil:ther discovery regarding selective prosecution is warranted, much less that the Defendant

has been selectively prosecuted because ofhis religious beliefs.

I rhe state previously asked for teave from this court to file rhis oversized brief.

Re1l2nse to-Q9fendant's Motion to Compel Production o/selective Prosecation Evidence
STATE v. HARRIS HIMES
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TNTR.ODUCTION

The Bible states that "for everyone to whom much is given, of him [or her] shall much

required."2 The Statg via the Montana and United States Constitutions, has certainly been given

much. It is appropriate and necessary, then, to require much of the State, particularly when it

comes to charging citizens with crimes. And while the Montana Supreme Court states that a

'lrosecutor has broad discretion in deterrnining whether or not to prosecute" (State v. Lemmon

( 1984), 214 Mont. l2l , 126, 692 P .2d 455, 457), the prosecutor should do so judiciously

pursuant to the evidence as presented.

Herg to put it lightly, the Defendant and his attorneys do not believe the Defendant was

charged judiciously. In fact, the Defendant argues that he is being selectively prosecuted due to

his'butspoken conseryative Christian" beliefs and the "anti-Christian bigotry of the decision-

makers in the Auditor's office." (Def.'s MoL to Compel Production of Selective Prosecution

Evidence at l-5. (September 22,2A12)) These are very serious and troubling allegations, often

lacking evidentiary support or a reasonable inquiry,3 which attack the integrity and motivations

of the prosecutors and those who investigated the case. The Defendant and his lawyers base

their allegations on the testimony of truo former employees of the Auditor's offrce, but, as shown

below, their testimony is often stretched, twisted, and otherwise rnisconstrued by the Defendant

and his attorneys to support their allegations, as the following will reflect.a See Exhibit A.

The Defendant would have this Court believe that he was specifically targeted and

charged by the State due to his religious beliefs. In other words, the State's prosecutors and

investigators are on a crusade against "outspoken conservative Christiansn' because they are

z Luke 12:48.
3 See Mont. R. Civ. P. I lO).
' By making rep€ated misreprcsentations to the Court, it is likely that the Defendant's lauyers have violated Rules
3.I(a[l) and 3.3(aXl) of the Montana Rules of Professional Conduct.

Response to Defendont's Motion to Compel Pro&tction olSelective Prosecation Evidence
STATE v. HARRIS HIMES
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il

, ll"Uirou" 
and find devout Christians "particularly repulsive." /d. Indeed, the Defendant and his

, lf 
,r**, argue that the State "fabricated" evidence, the investigator perjured herself, and one of

, 
Il* 

prosecutors needed the Defendant as his "prej,', for political purposes.s (Def.,s Mot. at 21,

a ll2+.7 To be sure, according to the Defendant and his lawyers, "one of the greatest injustices that
il

s 
f lcan 

occur in our legal system" is when a citizen (the Defendant) is selectively prosecuted for

t 
f f 

*n**lng opinions "the government deems offensive." (Def.'s Mot. at 32.)

' ll 
The Defendant and his lawyers conveniently fail to mention, however, how this case was

I 
lliniti"t a. It was not the State seeking help to pursue the Defendant; instead, it was someone who

' ll*O msted and admired the Defendant who tumed to the State for help. Exhibit B Depo. G.S.

'o 
ll

,, llU6,r-tt 
(May l, 2012); Exhibit C Depo. Robert Smith 8:25-9:16. Ironically, what the Defendanr

,, ll*O 
his lawyers utterly fail to mention is the fact that the person who sought the State's help is a

,, lla*tdan - 
a devout Christian. Exhibit B Depo. G.S. 69:25- 7t:20 (May t,2OtZ). He tried to

,n ff 
.on,r.t the Defendant first. Exhibit F Bates 28g-2g2. When that failed, he called the Ravalli 

]

,, 
lla"*O 

Sherifs office (RCSO). Exhibit C Depo. Roberr Smith 8:25-9:r6; Exhibit D Depo. 
I

,. llc.s. 84:3-17 (May 3o,zotz). I

I,, ll PR,.EDTTRAL HrsroRY r

,,llonMay2,2oog,Deputy,ffiSointerviewedG.S.,tt,"ui"ti*l
t' 

ll 

t" this case, regarding G.S.'s concerns about the Defendant Exhibit C Depo. Robert Smith 
I

" ll 
,l:15'17 and l2:11-17. After finishing an initial reporf Deputy Smith sent it..down the line,'to 

I

;; llt,*"nant 
Potter to assign to a detective because of the "type and size of investiga tion:, Id. at I

I

,, ll 
trtr l'21. Deputy Smith obtained and included in his report criminalbackground information onl

,, ll*. 
co-defendant Jeb Bryant but, at his deposition, admitted that it was the wrong report and 

I

I,,ll-r
I

I

f [j:n )"n*,,, , Motion to conper production of setective prosecution Evidence I

ll 
srArE v. HARRIS HIMES page 3 of 3il
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, ll"Otrou" 
and find devout Christians "particularly repulsive." /d. Indeed, the Defendant and his

, lf 
,r**, argue that the State "fabricated" evidence, the investigator perjured herself, and one of

, 
Il* 

prosecutors needed the Defendant as his "prej,', for political purposes.s (Def.,s Mot. at 21,

a ll2+.7 To be sure, according to the Defendant and his lawyers, "one of the greatest injustices that
il

s 
f lcan 

occur in our legal system" is when a citizen (the Defendant) is selectively prosecuted for

t 
f f 

*n**lng opinions "the government deems offensive." (Def.'s Mot. at 32.)

' ll The Defendant and his lawyers conveniently fail to mention, however, how this case was
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PETITIONER'S EXHIBIT G

pulied s new one. Id. at 32:3-8; 45:24-18:1L Aside from the Defendant being a Pastor, nothing

in Deputy Smith's records discussed the Defendant's religious beliefs.

The case was assigned to Detective Sergeant Sterling Maus, who spoke with G.S. soon

after Deputy Smith did. Exhibit E Depo. Sterling Maus 9:12-21. tn July 2009, however,

Detective Maus closed the case because he did not hear from G,S. Id. at 10:6-9. In January

2011, Detective Maus reopened the case because G.S. contacted the RCSO inquiring about the

status of the case. Id. at 10:2-3 and 10:9-25. After reviewing G.S.'s documents and speaking

with his Lieutenant, Detective Maus forwarded the case on to the State Auditor's offrce because

it appeared to be a securities fraud case. /d. at l0:18-25. Detective Maus called Neil Brunett,

with whom he previously worked insurance cases, and Mr. Brunett transferred him to Lynne

Egaa. Id. atll:25-12:6. After speaking with Ms. EgarL Detective Maus transferred the file to

her around January 25,2011. Id. 12:3-6 Exhibit 32 attached to his deposition. Aside from the

Defendant being a Pastor, nothing in Detective Maus' records discussed the Defendant's

religious beliefs.

After conducting her own investigation, Ms. Egan wrote an investigation report dated

April 20, 201l. Exhibit F Bates l-8. As part of her investigation rtport, she relied on the RCSO

for the criminal background information on Mr. Bryant and alleged that the Defendant, among

other things, violated the Securities Act of Montana for failing to disclose to the victim the

criminal history of Mr. Bryant. Exhibit C Depo. Lynne Egan123:7-124:13:' Exhibit F Bates 6-8.

Aside from the Defendant being a Pastor, nothing in Ms. Egan's report discussed the

Defendant's roligious beliefs. Exhibit F Bates l-8.

On September23,20ll, based on the documents provided by G.S. and the investigation,

two prosecutors at the Auditor's oflice filed an Information and Afflrdavit of Probable Cause

Response lo Defendant's Motion to Compel Production of Selective Prosectrtion Evidence
STATE v. HARRIS HIMES
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PETITIONER'S EXHIB!T G

against the Defendant alleging that he committed six felonies. (Mot. and Affidavit for Leave to

File Information (Septemb er 23,2011); Informalion (September 23,201 l).) The Information

not allege that the Defendant violated the Securities Act of Montana for failing to disclose to the

vietim the criminal history of Mr. Bryant. /d. After the Information was filed, certain persons

approached the State claiming the Defendant had also offered them securities and, based on this

new information, the State filed an Amended Information charging the Defendant with an

additional felony. (Mot. and Affidavit for Leave to file Amended Information (November 10,

20ll); Amended Information (November 10, 2011).) Nothing in any of the documents filed

the Court even remotely referenced the Defendant's religious beliefs, other than the fact that he

and his co-defendant were pastors. Id. In fact, no one's religious beliefs were ever discussed

until July 31,2012 * the day Alan Ludwig, a former employee of the State Auditor's office, was

deposed. Mr. Ludwig is one of two of the Defendant's alleged "whistleblowers." (Def.'s Mot. at

l.)

STATEMENT OF FACTS

Mr. Ludwig believes that "some of [the] charges [against the Defendant] are relevant I'm

sure." Exhibit H Depo. Alan Ludwig202:7-13. Mr. Ludwig testified that one of the reasons he

Ieft the Auditor's office on May l,z}lz,was an anti-Christian bias, although he never told

anyone at the office about his concerns except the human resources officer in March 2012. Id. at

49:8-16;90:25-91:8; l8l:15-182:2. Specifically, hehad concerns aboutMs. Egan, althoughhe

testified that she never took a negative action toward him because of his faith. Id. at49:1422;

175:l-10. He also expressed frustration that he "had fallen out of favor with" Ms. Egan or

otherwise he'd "still be working [at the officeJ." Id. at 47:3-4. He felt like he was "being

excluded from wotk" during the last year of his ernployment and "was given dead end matters"

Response to Defendant's Motion lo Compel Production of Selective Prosecution Evidence
STATE v. HARRTS HIMES Page 5 of
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thai "didn't ieave [him] much purposeJ Id. at 48:5-16. Mr. Ludwig also testified that he never

heard the State Auditor, Monica J. Lindeen, or one of the prosecutors in this case, Jesse

Laslovich, make any anti-Christian remarks. Id. atEg:4-14. With regard to the other prosecutor

in this case, Brett O'Neil, Mr. Ludwig testified that he "didn't know [Mr. O'Neil's] attitudes

towards Cluistians in general," only that Mr. O'Neil, in two comrnents related to another

criminal case the office was prosecuting, had commented about pastors proselytizing. Id. at

89:15-90:15. Mr. Ludwig also admitted that he has limited personal knowledge about the

Defendant's case. Id. at 109:4-1 10:21;128:13-129:5; 195:23-196:l:202:7-Zl; (See Srate's Mor

in Limine to Exclude Testimony of Ludwig and Brief in Support (Sept. 26,ZOtz).)

The other "whistleblower" identified by the Defendant, Roberta Cross Guns, testified

even though she "didn't spend a lot oftime with [Mr. O'Neil]," she said Mr. O'Neil called "right

wingChristians... whackjobs... maybetwo orthree"times. Exhibitt Depo. RobertaCross

Guns 59:6-24. As for the other prosecutor, Mr. Laslovich, Ms. Cross Guns testified that she

could not recatl if he made any religious-based comments. Id. at 59:25-60:9. In fact, she

believes Mr. Laslovich is "a practicing Ctristian" and didn't think he made comrnents in the

offrce about "people's faith." Id. at60:3-9. Besides Ms. Egan and Mr. Ludwig, Ms. Cross Guns

did not "recall others even discussing religion" in the office. Id. at60:10-24. Ms. Cross Guns

also admitted that she has no personal knowledge about the Defendant's case. Id. at54:15-22;

88:21-22; (see State's Motion in Limine to Exclude Testimony of Roberta Cross Guns and Brief

in Support (Sept. 19,2012).)

Ms. Cross Guns also exprcssed conscms about Mr. Laslovich's trial experie nce. Id, at

68:4-5. [n contrast, Ms. Cross Guns testified that she has "done lots of trials . . . lots ofjudge

trials . . . lots ofjury trials" and that she has *a wealth of experience." Id. at 68:7-10. lndeed,

Response to Defendant's Motion to Compel Production of Selective Proseiltion Evidence
STATEv.HARRIS HIMES Pagc 6 of3
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PETITIONER'S EXHIBIT G 30

according to Ms. Cross Guns, "I win a lot." Id. at 68:l l. But Ms. Cross Guns testified that in

her 12 years at the Auditor's office, she prosecuted two jury trials, one of which resulted in a

directed verdict for the defendant and the other an acquittal. Id. at97:14-99:13.

In addition to his lack of experience, Ms. Cross Guns testified that Mr. Laslovich is

"extremely politically motivated," but "feels like [Mr. Laslovich] is willing to say,'I shouldn't

have done that,'" and that he has a "good work ethic." Id. at67:15-16;69:20-70:5. And even

though she 'Aoluntarily" quit her job in January 2012,Ms. Cross Guns felt in "some ways" she

was forced out because "in some ways, the way [Mr. Laslovich] treated me was pretty horrible."

Id. atll0:12-19.

Additionally, according to Ms. Cross Guns, until Mr. Laslovich became Chief trgal

Counsel for the Auditor's office, Ms. Egan had significant influence on whether cases were

handled criminally. Id. at32:24-33:5. After Mr. Laslovich took over, however, Ms. Cross Guns

said she didn't "know what happened" and didn't know "if [Ms. EganJ continued to have a say

or,not." Id. at33:6-7.. Mr. Laslovich started employment with the oflice in the spring of 2009.

Exhibit G Depo. Lynne Egan 119:16-21. Ms. Egan, moreover, testified that the decision of

whether a case is handled criminally or administratively is made by "the legal department or the

attorney that's going to handle the matter." /d. at 40: l8-41:5. According to Ms. Egan, if a case

is handled administratively or prosecuted criminally, it "would not change the way I investigated

the matter at all." Id. at 4l:5-6. In fact, if Ms. Egan recommends criminal prosecution, the

"legal department reaches its own conclusion and does what it sees fit." Id. at47:4-9. As far as

her investigations go, "corne-clean" lefters are "used on a case-by-case basis." Id. at 127:15-

128:1.

Response lo Defendant's Motian to Compel Production of Selective Prosecttlion Evidence
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il

lt

, llinvestieated, 
Ms. Cross Guns filed an administrative action against ACN Corporation. Exhibit (

, llrrrr. Lynne Egan I t2:20-fi4:5.

, il 
Despite the diversity in the way casies are filed, the Defendant and his lawyers

a ll nevertheless argue that the Defendant is being selectively prosecuted. (Def.'s Mot. at l-2.) For
ll

s llexample, Ms. Cross Guns testified that Ms. Egan referred to the Defendant as a "whack job,'and
il

5 

lla 
"right-wing Christian," but Ms. Cross Guns never heard Ms. Egan say anything of that nature

? 
lldirectlv 

to her. Exhibit I Depo. Roberta Cross Cuns 54:23-55:16. Ultimately, no one testified,

t 
ll*, 

even the alleged "whistleblowers," that the Defendant was being prosecuted because of his
e 

llretigious beliefs.

'o 
ll

,, ll 
Importantly, Tari Nyland, a current employee ofthe Auditor's office, stated that in her

,, lloP,n,on, 
the Auditor's office would not investigate, nor would its lawyers prosecute, an

llirainiaua based on their religious or political beliefs, including the Defendanr. Exhibit N I,, ll 
---e---- *' &Ar'vrt r! 

I

,, ll 
Affiduvit of Tari Nyland, fl 13. The Defendant and his lawyers, however, used Ms. Nyland as a, 

I

,, f f 
"r*urple" of the "Auditor's oflice routinely harass[ing] employees who are devout Christi-s.,, 

I

,, f f ,o.r.', Mot. at 5.) Ms. Nyland, a devout christian, was "very hurt and upset" that the I

I,, llr**Oant'slawyerdidthis. ExhibitNAffidavitofTariNyland,flllg, ll. Shewasnotonly I

,, 
f f 

'nro hurt and upset," she disagrees with the Defendant's lawyer's characterization that the 
I

is 
f f 

"euaitor's office routinely harasses employees who are devout Ckistians." Id. atl\9,12. I

" ll ARGUMENT I

I

" llr. rHE DEFENDA,\T'' MorIoN ro coMpEL sHouLD BE DENTED BE.AU*E I

,, ll THE DEFENDANT FAILs ro sttow rHAT HE Is BErNG sELECTIVELy I

,, ll PR,SECUTED' 
I

,, il 
According to the Montana Supreme Court, a "prosecutor has broad discretion in 

I

f f 
A.t"t iningwhetherornottoproseeute." Statev. Lemmon,2l4 Mont. lll,126,6g:-p.2d455, I2s ll ---'--'--'l

iltlll
ll l:rpg*, to Defendant's Motion to Compel Production of Selective Proseailion Evidence I

ll 
srArE v. HARRTS HiMES paec e of 3{
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, llinvestieated, 
Ms. Cross Guns filed an administrative action against ACN Corporation. Exhibit

, lf 
rrp Lynne Egan I t2:20-tt4:5.

, il 
Despite the diversity in the way casies are filed, the Defendant and his lawyers

a Jl 
n"rtttt .less argue that the Defendant is being selectively prosecuted. (Def.'s Mot. at l-2.) For
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457 (1984). "Thus, the conscious exercise of some selectivity in the enforcement of criminal

laws, without more, does not constitute a violation of constitutional rights." Lemmon,2l4 Mont.

at126,692P.zdat458; see olso,Slatev. Stanlco,I998 MT 323,ns|,292 Mont. 2l4,g74p.zd

ll39;State v. Pease,227 Mont.424,428,740P.2d659,661(19s7); Statev. Maldonado,lT6

Mont. 322, 328-29,578 P.2d 296, 300 ( I 978). "A person asserting that his or her constitutional

rights have been violated by selective prosecution must allege and prove that the selection was

deliberately based on an unjustifiable standard such as race, religion or other arbitrary

classification." Stanlco,\51; Pease,227 Mont. at478,740P.zdat 661; Lemmon,2l4 Mont. at

126, 692 P.2d at 458; Maldonado, 17 6 Mont. at 329, 57 I P .2d at 3 00,

"There is no right under the Constitution to have the law go unenforced against yoq even

if you are the first person against whom it is enforced, and even if you think (or can prove) that

you are not as culpable as some others who have gone unpunished. The law does not need to be

enforced everywhere to be legitimately enforced somewhere." Futernick v. Sumpter Township,

78 F.3d 1051, 1056-57 (6th Cir. 1996). This is consistent with United States Supreme Court

precedent, which states that "the conscious exercise of some selectivity in enforcement is not in

itself a federal constitutiond violation." Oyler v. Boles,368 U.S. 448,456 (1962).

The United States Supreme Court, moreover, emphasizes caution when reviewing clairns

of selective prbsecution, stating a prosecutor's "broad discretion rests largely on the recognition

that the decision to prosecute is particularly ill-suited to judicial review." Wayte v. United States

470 U.S. 598, 607 (1985). The Court explains:

Such factors as the shength of the case, the prosecution's general deterrence value, the
Govemment's enforcement priorities, and the case's relationship to the Government's
overall enforcement plan are not readily susceptible to the kind of analysis the courts are
competent to undertake. Judicial supervision in this area, moreover, entails systemic
costs of particular concern. Examining the basis of a prosecution delays the criminal
proceeding, threatens to chill law enforcement by subjecting the prosecutor's motives and

Response to Defendant's Motion to Compel Production ofSelective Prosecution Evidence
STATEv. HARRIS HIMES



ltll PETIT|oNER'S EXHIBIT G 3
il
il

., ll decision making to outside inquiry, and may undermine prosecutorial effectiveness by
' ll revealing the Govemment's enforcement policy. All theie are substantial concems that

, ll make the courts properly hesitant to examine the decision whether to prosecute . Wayte,

, il 470 u.s. at 607-08.

, ll*, "[i]t is appropriate to judge selective prosecution claims according to ordinary equal

u ff pro,..,ion standards. " Wayte,470 U.S. at 608.
il

u ll The seminal case analyzing these equal protection standard s is (Jnited States v.
il

7 
ll,armstrong, 517 U.S. 456 (1996). "A defendant claiming selective prosecution must demonstrat

' f l"*u, the ' . . prosecutorial policy had a discriminatory effect and that it was motivated by a

"ll
,; llOt**inatory 

purpose" or intent. Armstrong,sl T U.S. at 465 (internal quorarion marks

,, llo*tn.o). 
In other words, "[iJn order to dispel the presumption that a prosecutor has not violated

lf equaf protection, a criminal defendant must present clear evidence to the contary,"
rz ll

,, llO.*o*hating 
that the govemment was motivated by a discriminatory purpose to adopt a

,, llOror..rtorial 
policy with a discriminatory effect. /d. (internal quotations omitted).

,, ll To be sure, "the standard [for proving a selective prosecution claim] is a demanding one.,

,, ll 
r- at 463 . Accordingly, "the presumption of regularity supports . . . prosecutorial decisions and,

I
,.l 

ll 

t, the absence of clear evidence to the contrary, courts presume that [prosecutors] have properly

te 
f J 

discharBed their offrcial duties." Id. at 464(intemal brackets and quotation marks omitted). This

rr 
f f 

"nr..*ption of regularity should not be lightly discarded." United States v. Lewis,sl7 F.3d 20,
il

'o llrt (lst Cir. Mass. 2008). "It is, therefore, unsurprising that the presumprion is formidable; it can

;; ll- 
overcome only by a proffer of 'clear evidence' that the prosecutor acted impermissibly in 

I

,. llounu,ngacase." 
Id.,citingArmstrong,slzu.s. atfils(Emphasisadded). 

I

,rll 
The Defendant and his lawyers state that he is only required to show "some" evidence of 

I
I

,, llO,*ttrinatory 
effect and discriminatory intent, but they completely fail to provide this Court 

I

I

I

ll*r*, to Defendant's Motion to compet production of selective prosectrtion Evidence I

ll 
srArE v. HARRTS HIMES paec I r of 3{
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ll decision makiry to outside inquiry, and may undermine prosecutorial effectiveness by
' ll revealing the Govemment's enforcement policy. All theie are substantial concems that

, ll make the courts properly hesitant to examine the decision whether to prosecute . Wayte,

, il 470 u.s. at 607-08.

, ll*, "[i]t is appropriate to judge selective prosecution claims according to ordinary equal

u ff pro,..,ion standards. " Wayte,470 U.S. at 608.
il

u ll The seminal case analyzing these equal protection standard s is (Jnited States v.

7 
llArmstrong, 517 U.S. 456 (1996). "A defendant claiming selective prosecurion must



lt

ll 
PEITToNER'S EXHtBtr c 3

, ll*i,f, the stsndand to prove both discriminatory efiflect and discriminatory intent.6 1Def,,s Mot. r

, Jl 
r r'rt.l Indeed, the standard for obtaining discovery in support of a selective prosecution clain

, 
f f 
* "r*"*us" and "only slightly lower than for a dismissal" of the charges. Armstrong,sl 7 U.S

I llut 
+OA; IJnited Snres v. Venoble,666 F.3d 893,900 (4th Cir. Ya.20t2)...The evidentiary

, 
f f 
*ono,d that a defendant must cross in order to obtain discovery in aid of a selecrive

il
6 

f f 

nrosecution claim is somewhat below 'clear evidence,' but it is nonetheless fairly high:, Id.,

1 
llcitineArmstrong,5lT 

U.S. at 468. 'To cross this lower threshold, a defendant must present

I 
ll 

'ro*. .uid"n"e' tending to show both discriminatory effect and discrirninatory intent.,, /d
.ll' 

ll(citine tJnitedStatesv.Berrios,50l F.2d 1207,l2ll (2dCir. t974))(Emphasisadded). For
,o ll

llputpot"t of "some evidence,'the evidence in support of the asserted discriminatory effect must
rr ll

lf comprise a credible showing that similarly situated individuals who do not share the protected
t2 ll

,, ll 
.n*treristic were not prosecuted. Id., citing Armstrong,5 I 7 U.S. at 469 (Emphasis added).

,n ll"Sirrt*ry, the evidence in support of the asserted discriminatory intent must consist of a

,, 
f f 

.*orole showing that the govemment chose to pros@ute 'at least in part because of, not merely

ro lf 
in spite o(' the defendant's protected characteristie." Id., citing lltayte. 470 U.S. at 610 (quoting

iln 
llP*sonnel 

Adm'r of Mass, v. Feeney,442 u.s. 2s6,zsg (1979)(Emphasis added)).

,t ll The Defendant has demonstrated neither a discriminatory effect nor a discriminatory

rs 
lf 

int nU both of which are needed to successfully obtain the requested discovery. ,.[F]ailure on

'o f f 
on. branch dooms the discovery motion as a whole.'' Lewis,sl7 F.3d at 26, citing United States

il

'r'ril" Bass,536U.S. 862, 863-64 QAA2)(per curiam). The question of discrirninatory effect is

ll addressed first.
,t ll

,rllil_
'u ll 'Ths Defendant's lawyers conectty noted that "some" evidence is required, but failed to inform the Court what the

llstandard for'some" evidence is.

il

llrryrr r to Defendant's Motion ro Compel Production of Selective Prosecution Evidence

ff 
srire V.HARRTSHTMEs -r -----"' 

naee rzor:!
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, ll,x,-ffi::;:T:ffi;J;:-. ::i::;-: :; r-
, 

f f 
* "r*o*us" and "only slightly lower than for a dismissal" of the charges. Armstrong,sl 7 U.S.

I llut 
+OA; IJnited Snres v. Venoble,666 F.3d 893,900 (4th Cir. Ya.20t2). "The evidentiary

, 
f f 
*ono,d that a defendant must cross in order to obtain discovery in aid of a selecrive

il
0 

f f Prosecution claim is somewhat below 'clear evidence,' but it is nonetheless fairly high.,, Id.,
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A. The Defendant and his larvyers fail to rnake any kind of credible showing
that similarly situated individuals who were not (outspoken Christian
conservatives" were not prosecuted.

To esablish a discriminatory effect, the Defendant must show that similarly situated

individuals who were not outspoken Christian conservatives wer.e not prosecuted. Armstrong,

5 I 7 U.S. at 470; United States v. DeBerry, 430 F.3d I 294 ( I Oth Cir. Colo. 2005). ln United

States v. Olvis,97 F.3d739,744 (4th Cir. 1996), the court held that "defendants are similarly

situated when their circumstances present no distinguishable legitimate prosecutorial factors that

mightjustiff making different prosecutorial decisions with respect to them." Id. Acourt must

examine all relevant factors and not just the other persons' "relative culpability." Yenable, 666

F.3d at 903. Examples of such factors include:

(l) a prosecutor's decision to offer immunity to an equally.culpable defendant because

that defendant may choose to cooperate and expose more criminal activity; (2) the

strength of the evidence against a particular defendant; (3) the defendanfs role in the
crime; (4) whether the defendant is being prosecuted by state authorities; (5) the
defendant's candor and willingness to plead guilty; (6) the amount of resources pquired
to convict a defendant; (7) the extent of prosecutorial resources; (8) the potential impact
ofa prosecution on related investigations and prosecutions; and (9) prosecutorial
priorities for addressing specific rypes of illegal conduct.

Id.

The "analysis of these factors is not to be conducted in a mechanistic fashion, however,

because'[m]aking decisions based on the myriad of potentially relevant factors and their

permutations require the very professionaljudgment that is conferred upon and expected from

prosecutors in discharging their responsibilities."' /d., citing Olvis,97 F.3d at 744. As such, the

Venable court rejected a "nanow approach to relevant factors to be considered when deciding

whether percons are similarly situated for prosecutorial decisions." Id., citing Olvis,97 F.3d at

744.

R*ponse to De{endant's Motion to Compel Produclion of Selective Prosectlion Evidence
STATE v. HARRIS HIMES
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1 li I ne uefendant provides no analysis of 'rlie foregoing or any factors and instead argues

, ll** the following provide a credible showing that similarly situated people who are not
tt

, f f 
outspoken conservative Ctuistians were not prosecuted:

, ll l. Numerous suspects who are not outspoken conservative Christians and have

, ll 
defrauded victims of substantial sums have not beenprosecuted by the Auditor;

- ll 2, The Auditor's refirsal to contact the Defendant prior to charging him - something
6 ll done for other suspects - is also an effect of anti-Christian Uigo-try;

il

' f f 
tO.f.'t Mot. to Compel 25,27 (Sept. 24,2012).) Prior to addressing rhese in the order rhe

t 
f f 

O.f"na*t raised them, it must be noted that the Defendant alleges that his protected
II

e 
llrn*u"t.ristic is "outspoken conservative Christian." While the case law rightfully gives

'o 
ll

llProtection to those the government pursues based on an individual's religion, it is apparent that
rr ll

,, ll* 
additional protection is afforded to a defendant simply because a defendant is 'butspoken.,,

,, f f 
lna."a, to what extent does outspoken mean? Is the Defendant excluding those who consider

, lf 
,f,.**lves liberal Christians? Or those who have no political beliefs but are nonetheless

,u f f 
a*otan? This kind of rigidity has no support in the case law and should fail on its face. And

,u lf 
*n,,. the Defendant provided the Court witlr examples of his "outspokenness," he is surely one

il
rl llof many advocates who lobby the LegislatrureT and he certainly is not the only "outspoken

,, 
f l.***ative 

Christian" who is quoted in newspapers.s Indeed, the Defendant did not and cannor

19 
llRrovide this Court with any kind of evidence whatsoever that shows the prosecutors or anyone in

,.ll,.ll-
ll '*t Defendant states he testifred on seven bills that appeared before Mr. Laslovich when Mr. Iaslovich was a ]

22 ll State Senator, even receiving questions from Mr. Lastovich on one of the bills. These seven bills were a oart of I

ll lrldl.$ of bills hoard by Mr. Laslovich ovcr the course of sitting on the Scnare Judiciary Cnmminee foi mree I

23 f f legislative sessions. Even assuming orguendo, that Mr. L:slovich or Ms. Lindeen knewif the Defendant's I

ll "ousPoken conservative Christian" beliefs, the Defendant did not and cannot provide rhis Court with one styed of I

,n lleridence - including from the alleged "whistlebtowers" - 0rat Mr. Laslovich and Ms. Lindeen made any kind of I

llderogatorycomment 
aboutanyone's religiousbeliefs,letalonethe Defendant's. 

I

'u ll ' Surely, being quoted in four newspaper articles * two in the lndependent Record andtwo in the Missoulian- o"., I

f f 

tle course of two years does not amount to ,,extensive press coverage." 
Iill

llfr*^, to Defendant's Motion to Compel Production o/selective Proseution Evidence I

ll 
srArE v. HARRIS HIMES pace A of !71

ll r[.ch-f--ra-+-*,.ir^ 
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, li t ne uetendant provides no analysis of 'rlie foregoing or any factors and instead argues

, ll** the following provide a credible showing that similarly situated people who are not
tt

, f f 
outspoken conservative Ctuistians were not prosecuted:

, ll l. Numerous suspects who are not outspoken conservative Christians and have

, ll 
defrauded victims of substantial sums have not beenprosecuted by the Auditor;

- ll 2, The Arrditor's refirsal to contact the Defendant prior to charging him - something

' ll done for other suspects - is also an effect of anti-Christian Uigo-try;
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the Auditor's office saw the "extensive press coverage" the Defendant has received over the

years.

The Defendant has also failed to provide evidence showing that people who are not

outspoken conservative Chrristians were not prosecuted by the Auditor's office.

prosecute any individual soecificall.v because he or she was not an
'ooutspoken conservalive Christian.,'

Of the many people the Auditor's offrce has investigated or prosecuted over the course

the years, the Defendant provides the Court with four people who were not prosecuted because,

according to the Defendant, they were not "outspoken conservative Christians." Indeed, they all

"tend[ed] to receive civil penalties (or none at all)." (Def.'s Mot. at 25) Eachperson is

addressed in the order raised by the Defendant.

Nick Cladis, a "very active" Christian, was a former partner of a person who was charged

by the United States Attorney's oflice and ultimately sentenced to federal prison. Exhibit M

Affidavit ofNicholas Cladis, !f!f I l-12; Exhibit I Depo. Roberta Cross Guns l0l:6-l I. After an

extensive investigation into Mr. Cladis, the FBI decided not to pursue the same charges against

him. Exhibit M Affidavit ofNicholas Cladis, tf 5. Even Ms. Cross Guns testified that the

govemment was free to pursue Mr. Cladis regardless of what the Auditor's office did. Exhibit I

Depo. Roberta Cross Guns l0l:12-15. There is no evidence whatsoever that shows that the

prosecutors, the investigators, or anyone at the Auditor's office did not criminally prosecute

Mr. Cladis becawe he was not an "outspoken conservative Christian.,'

The same goes for Daniel Two Feathers. Ms. Cross Guns handled the adminishative

proceedings against Daniel Two Feathers, while the United States Attorney's oflice prosecuted

him criminally. ld.42:L2-25. Tellingly, when the Defendant's lawyer asked Ms. Cross Guns

Response to Defendant's Molion to Compel Production of Selective Prosecltlion Evidence
STATE v. llARRlS HTMES Page I 5 of
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, llr"r, Ms. Egan did not pursue criminal action against Mr. Two Feathers, her response was that

, ll"frr. Eganl was mad at the feds. That was her biggest reason. She was mad at them.,, Id. at

, 
ff 

*,r-t. Even the Defendant's own alleged 'Vhistleblower,'did not say that Ms. Egan did not

n lln*.u" Mr. Two Feathers because he was not an "outspoken conservative Christian.,,

, 
ff 

o**rtngly, the Defendant did not and cannot provide this Court with any kind of evidence

o 
[f 

whatsoever that shows that the prosecutors, the investigators, or anyone at the Auditor's ofEce

' f f 
OtO not criminally prosecute Mr. Two Feathers because he was not an 'butspoken conservative

' ll.**o*."

' ll Rick Young was also prosecuted criminally by the United States Attomey's offrce. Id. at

l: llrr'r,"8:7. 
Ms. cross Guns testified that he was "pretg crazy"and'Just nuts." u, at+t:z-s. 

I

,, llOtt"t*ly, 
according to Ms. Cross Guns, the Auditor's office did not do anything with him 

I

,, llO...*t 
"it was not interesting enough to [Ms. Egan]." Id. at 48:8-9. Again, nothing was said 

I

,n ll..S*aing 
Mr. Young's religious beliefs. Accordingly, the Defendant did not and cannot prouia. 

I

,u llrnt, Court with any kind of evidence whatsoever that shows that the prosecutors, the I

I

,, 
f f 

,*.o,gators, or anyone at the Auditor's office did not crimindlly prosecute Mr. Young ur.u*" 
I

rz lltre was not an'butspoken conservative Christian." 
Illr

,t 
ll 

Finally, Bill Nooneye is stilt under investigation by the Auditor's offrce, so no decision 
I

" lln* 
been made as to whether he will be prosecuted criminally or administratively. Exhibit C 

I
20 

f f 
Oepo. Lynne Egan I 16:2-117:7. Eventhe alleged "whistleblowers" testified that they did not 

I

; ll*- 
the status of Mr. Nooney's case. Exhibit I Depo. Roberta Cross Guns t07:2t-22:r*n,0,, 

I

,, ll, 
Depo. Alan Ludwig 192:lGl8. The Defendant and his lawyers, citing Mr. Ludwig's 

Iil_l
'n ll ' Because Mr. Nooney is still under investigation, his identity and documents relating to the invcstigation constitute I

,. ll conlidential criminaljustice information under Mont. Code Ann. ! 44-5-303 (20 t l). Thar confidentiality has I" llalready becn breached, however, by the alleged'Vhistleblowets- when they freely discussed the investigation in I

ll thcirdcpositions. 
Iill

ll **rr*, to Defendant's Motion to Compel Production of Selective Proseantion Evidence I

ll 
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testimony, nevertheless state that "[flederal officials are concerned about an

relationship between Nooney and the Auditor's office." (Def.'s Mot. at 16.)

But John Nielsen, a Special Agent for the Division of Criminal Investigation of the

Internal Revenue Service (tRS), and the person Mr. Ludwig alluded to in his deposition, stated

that he has never expressed "concems about whether there w,N an improper relationship between

Mr. Nooney and the people at the Auditor's office." Exhibit O Affidavit of John Nielsen, t['tf l,

10. Special Agent Nielsen, moreover, stated that in none of his conversations with Mr. Ludwig

did he express "concerns about whether there were improper actions that resulted from a

relationship between Mr. Nooney and the Auditor's office." Id. atl I 1. At the very leas( Mr.

Nielsen's statements call into question the credibility and motivations of Mr. Ludwig, but more

importantly, they show that the Defendant's allegations of impropriety have no merit. Again,

Defendant did not and cannot provide this Court with any kind of evidence whatsoever that

shows that the prosecutors, the investigators, or anyone at the Auditor's office did not (or will

not) criminally prosecute Mr. Nooney because he was/is not an "outspoken conservative

Christian."

If the Defendant believes these four individuals are "the tip of the iceberg," then no

iceberg exists because there has not even been a showing - let alone a credible showing - that

these four individuals were not prosecuted because they were not'butspoken conservative

Christians." (Def.'s Mot. at 26.) The Defendant has failed to produce any evidence making a

credible showing that he was similarly situated to the above individuals who were not

criminally by the Auditor's office. Indeed, he did not and cannot show that he and the other four

present no distinguishable legitimate prosecutorial factors that might justiS making different

prosecutorial decisions with respect to them. See Ol,vis,g7 F.3d at744.

Response to Defendant's Motion to Compel Production of Selective Prosecution Evidence
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Certainly, distinguishable iegitimate prosecutorial factors existed with regard to

Mr. Cladis such as his level of cooperation, the skength ofthe evidence against him (the FBI

didn't think enough existed to prosecute him criminally), his role in his partner's crime, and his

candor, among others. The same goes for Mr. Two Feathers and Mr. Young, such as the fact

they werc going to be prosecuted by the federal authorities, the limited extent of prosecutorial

resources, the amount of resources required to convict them, the potential impact of a

prosecution on other investigations and prosecutions, and prosecutorial priorities. As for

Mr. Nooney, most of the Olvis and Venable factors are present, such as the strength of the

evidence against him, whether he is going to be prosecuted by the federal authorities, his candor

and willingness to plead guilty, and the resources that will be affected by pursuing him. Simply

pu! all these individuals are distinguishable from one another, which prevents the Defendant

from establishing that they are similarly situated.

Case law, moreover, supports the State's position. ln DeBerry, supro,the defendants did

not pmduce evidence that similarly situated individuals of another race were not prosecuted.

DeBerry,430 F.3d atl30l. The African American defendants' alleged assault differed in a

significant r€spect from others in that it was captured on videotape, whereas a stabbing alleged

have been committed by Native Arnericans occurred inside a cell, outside the range of video

cameras. Id. The court held that this distinction in the evidence available to the pros@utors

justified their delay in charging the Native Americans. /d. These additional hurdles required of

the prosecution were suffrcient to deny the Defendants' motion for obtaining discovery showing

selective prosecution. /d.

Similarly, in Lewis, supra, the court stated that "[a] similarly situated offender is one

outside the protected class who has committed roughly the same crime under roughly the same

Response lo Defendanl's Motion to Compel Producllon of Selective Prosecution Evidence
STATEv. HARRIS HIMES Page 18



I

9

10

11

12

13

L4

15

16

l7

18

19

20

2L

22

23

24

25

PETITIONER'S EXHIBIT G

circumstances but against whom the law has not been enforced." Lewis,sl7 F.3d at27. The

court considered material factors such as the comparability of the crimes, similarities in which

the crimes were committed, equivaleney of the evidence, and the efficacy of the prosecution as a

deterrent. /d. Ultirnately, there was no indication that any similarly situated person of a

race escaped prosecution and the court upheld the district court's denial ofthe defendant's

motion. /d.

The above cases are harmonious with this one. The factors surrounding each of the

individuals the Defendant identifies are different. And the Defendant has not provided any

evidence that any of the other four individuals committed roughly the same crime under roughly

the same circumstances. This, combined with his failure to provide any credible showing that

the four individuals were not prosecuted because they were not'butspoken conservative

Christians," is fatal to the Defendant's arguments.

2. The Defendant also has not mpde any showing that the Auditor's office
ve Cluistians" Prior to

proseeuting them.

The Defendant states that the Auditor's offrce has a "policy''of sending'come-clean"

letters to suspects prior to charging them. (Def.'s Mot. at27.) The Defendant misstates the

record. See Exhibit A. [ndeed, Patrick Navarro, an assistant examiner in the Auditor's office,

answered "yes" when asked if it was standard operating procedurc to send "come-clean" letters

even though nothing was written down. Exhibit L Depo. Patrick Navarro 36:6-9. But he also

testified that he, personally, does not send a come clean letter to every single company. Id. at

35:9-1 l. Mr. Navarro has only been an assistant examiner for about I t/z years, does not

investigate cases, but instead assists in the examination of broker-dealer firms and investrnent

advisory firms registered in Montana. Id. at 6:18-20; Exhibit G Depo. Lynne Egan 127,,2-8.

Response to Defendant's Mallon to Compel Production of Selective Proseculion Evidence
STATE v. HARRIS HIMES Page 19 of
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, lf 'r*" 
Ega,n, ','rho is Mr. Navarro's supervisor and who has been with the Auditor,s office for I

, ll 
ott' l8 years, testified that sending a corne-clean letter is done on a ..case-by-case 

basis,, *a i, I

, jl*t 'one of the ways that we investigate." Exhibit G Depo. Lynne Egan l6:05 -25; t27:ts-2s. 
I

, 
ll 

Mr' Navarro's testimony is inconsistent at best, he has limited experience with securities 
I

s 
ff 

reeutation, and his supervisor and long-standing Auditor's oflice employee testified that come- 
It 

llt't* 
letters are sent on a case-by-case basis. Importantly, even assuming arguendothat the 

I

z 
f f 

auaitot's office did have a policy of sending come-clean leffers, the Defendant provides 
I

s 
f f 

uUsolutely no evidence to this Court showing that similarly situated individuals who were not I

ng charged or rn.,f

,, llo*tt 
"outspoken conservative Christians" did not reeeive come-clean letters. He only ,p""rlutr.f

,, ll*o 
hypothesizes, which is not enough to establish any kind of discrirninatory effect *hutro.r.r. 

I

,, ll 
In his reply, the DeGndant will likely argue that the evidence he.is requesting be 

I

,, ff 
t"^*lled will likely show a discriminatory effect. In other words, once he examines all of the 

I

,, ll** 
the Auditor's offtce has handled since 2006, he will presumably be able to provide u, r*r, 

I

,, lltotn. evidence of discriminatory effect. This argument, though, has already been previously I

,, ff 
*i*,* 

' -'---e--' vvv"vrvvrvs,r 

I

tt 
ll 

h {tnired sratus v. Thorpe, the defendant.filed a discovery motion seeking evidence o"* 
I

t s 
f f 

ttre govemment of selective prosecution . Thorpe, 471 F .3d 652, 654(6th cir. 2006). The I

'o ff 
arf""aant argued ttrat it was "unfaiy''to require him to make a showing of discrimination *itfroutf

;; il- 
benefit of the discovery reques ted. Thorpe,4Tt F.3d at 662. The court cited Armstong, 

I

,, llturtnt 
that the t-lnited States Supreme Court was "well aware" of this argument and ..yet still 

I

,n lltouoo 
the 'rigorous' standard for discovery to be justified ." Id. at663. Additionally, the court 

I

,u llno,.o, 
the United States Supreme Court "sumrnarily and unequivocalty,, dispelled any notion 

I

I

I

ff 
*-rr** dattt's Motion to compet Production of setective prosecrtion Evidence 

,*. ,o *r,f
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that it would reduce the threshold for discovery set forth in Armstrong. ld., citing United States

v. Basg 536 U.S. 862,863-64 (2002). The Court in United States v. Bass did not want to

"threaten the 'performance of a core executive constitutional function"'and, therefore, reversed

the circuit court's decision granting a discovery motion for selective prosecution. /d.

It is no different here. Because the Defendant did not and cannot provide this Court with

any evidence showing that other'butspoken conservative Christians" did not receive come-clean

letters or that those who were not "outspoken conservative Christians" did receive corne clean

letters, his argument fails. He has no legal basis, moreover, to argue that this Court must grant

his motion to enable him to find evidence to make such an argument, as the United States

Supreme Court affirmatively rejected this in.Bass. The Defendant, therefore, has not overcome

the'tigorous" standard of dispelling the "presumption" that prosecutors here have not violated

equal protection. Armstrong,sl T U.S. at 463-64,468.

Because the Defendant cannot show discriminatory effect, the Court need not go any

further and the Defendant's motion should be denied. In the unlikely event the Cou* finds that

the Defendant has overcome his burden showing discriminatory effect, he has failed to show

discriminatory intent.

B. The Defendant and his lawyers fail to make any kind of credible showing of
evidence that proves discriminatoly intent by the State's prosecutors,

In order to show discriminatory intent, the decision to prosecute must be "invidious or in

bad faith." Venable,666 F.3d at 903, citing ll/ayte. 470 U.S. at 610. Similar to discriminatory

effecf the evidence in support of the asserted discriminatory intent must consist of a credible

showing that the State chose to prosecute "at least in part 'because of,' not rnerely in spite of,"

the defendant's protected characteristic. Wayte,470 U.S. at 610 (quoting Personnel Adm'r of

Mass. v. Feeney,442 U.S. 256,258 (1979).

Response lo Defendant's Motion to Compel Production of Selective Prosecutlon Evidence
STATE v. HARRIS HIMES Pagc 2 t of



lt

ll 
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, ll The Defendant cites the following as the "truckload" of evicience ofdiseriminatory inter

,ll*thestate:
il

, ll l. The routine use of anti-Clristian epithets by decision makers in the Auditor,s
ll office;

, ll 2. Harassment of employees in the Auditor's office who are devout Christians,

ll *hich is indicative of biased charging of suspects who are devout Ctuistiani;t ll 3, Decision makers in the Auditor's office knew of the Defendant,s outspoken
ll "onservative 

Christian beliefs;
u ll 4. The Auditor's reliance upon fabricated evidence in charging the Defendant;

, ll 5. Charging the Defendant with six felonies despite lackin[ev-idence that the, ll Defendant took G.S.'s money;

, ll 6. The Auditor's retaliation against the Defendant for publicly criticizing her;" II 7. Mr. Laslovich's need to placate Democratic primary voters provided an
, ll additional rnotive to prosecute a prominent Christian*whack1ob."

il
,o ll (Def.'s Mot. at 18-24.)

,, 
f laro, to addressing each argument in the order presented by the Defendant, it must be reaffirmed
lt

12 
llthat 

the deeision to prosecute rests wittr the "broad discretion" of the prosecutor. Lemmon,2l4

' ' I I 
vrort. at 126, 692 P .2dat 45 8. "Prosecutor means an elected or appointed attomey who is vested

" ll* 
law with the power to initiate and carry out criminal proceedings on behalf of the state or

,. ll*,tt"al 
subdivision." Mont. Code Ann. g 46-l-202(22) Qlll). Based on the ptain wording of

,, ll*. 
statute, a prosecutor is not an investigator. It is in this context that the Defendant's

,, ll*tu..nts 
are examined. 

I

. " ll t. The Defendant has not made any credible showine that the prosecutors 
It' ll showed discriminatorv intent by routinely using "anti-Christian epittrets.,, I

" ll The Defendant did not and cannot cite to any evidence showing that Mr. Laslovich, one I

,, ll"* 
prosecutoni in this matter, routinely - or even one time - made "anti-Christian epithets.,, 

I
I

f lln 
fact, Ms' Cross Guns testified that Mr. Laslovich was a "practicing Christian." Exhibit I I

,, ll*- 
Roberta Cross Guns 60:3-9. And even though she did not talk with Mr. O'Neil, the other 

I

llntot."utor, much, Ms. Cross Guns heard him call "right wing Christians . . . whack jobs,, 
Izsll r

I

I

I

ll Ur"*^, , Defendont's Morion to Compet production of setective prosecution Evidence I

ll 
*o* v. HARRIS HTMES pagezzor3!

::::::::::::t*. ",:
. 
ll 

l. Theroutine use of anti-Clristian epithets by decision makers in the Auditor,s



ll pErroNER,s EXHrBrr c 3:

, ff 
'*** two or ttree times. " Id. at59:6-24.Mr. Ludwig tesrified that he merety heard

, ll". 
O'Neil make comrnents about pastors proselytizing, although he ,.didn,t know

; l||}:, 

Neil'sl attitudes towards chLristians in general." Exhibit H Depo. Alan Ludwig at 89:t5-

t 
ll 

The Defendant and his lawyers go to great lengths in discussing Ms. Egan,s alleged use

e 

f f 

of 'anti-Christian epithets" and the "enormous influence" she has on the .,inexperience[dJ',

? 

f f 

ntotecutors. Def.'s Mot. at 19. Even assuming, arguendo,the Defendant is correct, he still
I 

f f 

nerertfreless has failed to show that he was charged criminally "ar least in part because of, his

,, ll*t* 
an "outspoken conservative Cluistian ;' Weyte, supra,470 U.S. ar 610 (quoting personnel

,rllnO^', 
of Mass. v. Feeney,442 U.S. 256,258 (lg7g)).

,, ll 
To be sure, the Defendant cannot show that either prosecuror made any kind of ..anti-

. f lCf,-ioian 
epithef'against the Defendant. Additionally, Ms. Egan never made any comments

,, f f 

ubou, the Defendant's religious beliefs in the presence of Ms. Cross Cuns, as Ms. Cross Guns,

,u f f 
t"rti.ony of Ms. Egan's statements was what was "relayed" to her. Exhibit I Depo. Roberta

il
,. ll Cross Guns 54:15-t8; 55:10-16.

t, ll Ultimately, nothing can be shown that the prosecutors had discriminatory intent when i

,t 
ll** 

filed charges against the Defendant. on this alone, the Defendant's argument must be 
I

rs 
ll 

.e;""ted because the filing of charges is a prosecutorial decision, not one made by the 
I

" 
f f 

i*.oigator. The prosecutors sign the pleadings, not the investigator. And the facts of this 
I

,, ll.*ttng 
decision show that the prosecutors did not blindly follow Ms. Egan. C/ Information 

I

,, ll*O 
Amended Information and Exhibit F Bates l-8; See Exhibit H Depo. Ludwig 139:ZZ4aO:s 

I

,n ll 
,udrtning he does not know if Ms. Egan wrote the State's Motion for Leave to File Information 

I

,, ll*O 
Affrdavit in Support (Sept, 25,2lll)). The prosecutors' decision to charge the Defendant is 

Iilllll
ll UrrO r,, Defendant's Motion to Compel Production of Selective Prosecation Evidence I

ll 
srArE v. HnRruS Hlues paue z3 of3{
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, ff 
'*** two or ttree times. " Id. at59:6-24.Mr. Ludwig tesrified that he merety heard

, ll". 
o'Neil make comrnents about pastors proselytizing, although he ,.didn,t know

: f f ftat O'Neil'sl attitudes towards ChLristians in general." Exhibit H Depo. Alan Ludwig at g9:15-

, lf*',,



, Il Even if the Court were to consider the allegations made against Ms. Egarq the Defendant

, 
ff 
*,,, to demonshate a substantive link between her alleged commenrs and the Defendant,s

' f f 

.n.,*o, as is necessary to prove discriminatory intent. Case law is instructive on this point In
1 

llvrnoUr, 
supra,the defendant argued that he was prosecuted due to his race and provided

t 
f f 

rorirri.ul evidence showing 87 percent of firearms prosecutions were brought against black

,. ll"*,* 
ts. Venable' 666 F.3d at 898-99. The court rejected his argument because there was no

,, ll""*r.nce 
about the number of blacks who were actually cornmitting fircarms offenses or

,, ll 
*n.,n.r a greater percentage of whites could have been prosecuted for such crimes. It does not

ll nr-,-,A.FFrA

,, ":,::.::i::;: :,:,: r gh,s 

i

,lln'^r,,onr,5l7 U.s. at 468. Quite simply, that presumption has not been overcome by the

, f io.runa*,.

, ll Even if the Court were to consider the allegations made against Ms. Egaq the Defendar

, 
ff 
*,,, to demonshate a substantive link between her alleged commenrs and the Defendant,s

' f f 

.n.,*o, as is necessary to prove discriminatory intent. Case law is instructive on this point Ir

' llvr*Ur, 
supra,the defendant argued that he was prosecuted due to his race and provided

t 
f f 

rorirri.ul evidence showing 87 percent of firearms prosecutions were brought against black

,. ll"*r* 
ts. venable, 666 F.3d at 898-99. The court rejected his argument because there was n

,, ll""*r.nce 
about the number of blacks who were actually cornmitting fircarms offenses or

,, ll 
*n.,n.r a greater percentage of whites could have been prosecuted for such crimes. It does not

,, lltt n provide any evidence regarding the proportion of blacks residing within the relevant

,n 
f f 

t**t"ohical area." Id. at 903. This decision was consistent with the court's decision in Olvis,

,,lltuo*,which held that a study submitted by the defendant in support of his discovery morion

,, 
ff 

"nrouia.[d] no statistical evidence on the number of blacks who were actually commitring crack

iz llcocaine 
offenses or whether a greater percentage of whites could have been prosecuted for such

,, 
ff 

.r,** ;' otvis,eT F.3d at745.

" ll 
Here, the Defendant has not even submitted a study or any kind of statistical evidence

20 
f lwtratsoever 

showing that people who are not "outspoken conservative Christians,, could have

,, ll*, 
prosecuted for crimes similar to the Defendant's. The only evidence the Defendant can

Jlpoint to is innuendo about the Boy Scouts, Christians in general, and Ms. Egan's volunteerism or
zs ll

,o llOort,t.al 
campaigns. The Defendant nevertheless argues that this is enough to ..reasonably

,rll

ll*rrrr-, Delendanr's Motion to compet Production of setective prosecution Evidence

ll 
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, ll-,-,.d to a "presumpticn" that it did not viotate the Defendanr's equar protecrion rights.
'rlln,^r*rosl7 

u.s. at 468. Quite simply, that presumption has not been overcome by the

, fio.rrna*,.
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[infer]" that charging decisions against "conservative Christians,l0 *" "[tainted]." (Def.'s Mot.

at 20.) But this is not the "rigorous" standard outlined by Armstrong. Armstrong,SlT U.S. at

468. His argument, therefore, must be rejected.

2. The Defendant has not made anv credible showine that the State harasses

Again, the Defendant argues that "it is not difficult to infer" that people who are "devout

Christians" face discrimination because the "decision makers in the Auditor's office" "routinely

target employees who are devout Christians." (Def.'s Mot. at 20.) Even assuming that the

Defendant had evidence showing this, which he does not, he nonetheless still fails to overcome

the "rigorous" standard set by Armstrong. Armstrong,sl7 U.S. at 468. In fact, the Defendant's

example of an Auditor's office employee who has been routinely harassed because she is a

devout Christian disagrees with the misrepresentation that the Auditor's office "routinely

harasses employees who are devout Christians." Exhibit N Affidavit of Tari Nyland, !f 12.

Clearly, the Defendant and his lawyers' arguments have no merit.

The Defendant simply fails to provide any evidence - Iet alone a credible showing - that

proves that the State charged the Defendant "at least in part because of' the Defendant being a

"devout Christian." Wayte supra,470 U.S. at 610 (quoting Personnel Adm'r of Mass. v. Feeney,

442 U.S. 256,258 (1979)). Not even the alleged "whistleblowers" could testifu that the

Defendant was charged because he was a "devout Christian." And as Ms. Cross Guns'own

testimony demonstrates, religious bias played no part in the State's non-prosecutions of

individuals such as Mr. Cladis and Mr. Two Feathers. While the Defendant relies on office

l0 The Defendant and his larvyers dropped the word "outspoken."
1r The Defendant and his lawyers dropped the words "outspoken conservative" and inserted *devout."

Response to Defendont's Motion to Compel Production of Selective Prosecttlon Evidence
STATE v. HARRIS HIMES
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il 
pErroNER,s EXHrBrr c :

, f lr*,', and hearsay to infer discriminatory intenl his witness' personal prosecutorial experienc,

, Ilt the Auditor's offrce necessitates the opposite conclusion.

,ll 3

il ryryt. ".""**"i;,ll
t 

ll 
l)ndet Armstrong, it is not enough simply to say that because rhe Auditor,s office knew

e 
lf of tfre Defendant's Christian beliefs, then he is being selectively prosecuted. It is self-evident
il

'7 
f f 

ttrat someone who is a Pastor at a church named Big Sky Christian Center is a Christian. The
I 

f f 
"i.tir" relationship with the Defendant, moreover, was based on shared religious beliefs with

,; ll*. 
Defendant and he was lured to invest because of the Defendant's offer to invest in the

,, Il"*rd's 
work." Exhibit F, Bates 48. Quite simply, for the State to avoid exposure ro the

,, llr.*noant's 
religious beliefs would constitute a failure to invesrigate the basic facts of the case,

,, ll*nt.n 
is exactly what the Defendant is alleging in anorher pleading. (See Def.,s Ans. Br. to

,n f f 
t*rr', Mot. in Limine to Prohibit use of Depos. and Video Conference Test. (Sept. 2g,zol2).)

,, llr* 
Defendant cannot have it both ways. He cannot assert discriminatory intent based on the

,u 
f f 

So"'t knowledge of the Defendant's beliefs white at the same time accusing the State of an

,, 
ll 

t*r*cient investigation.

t' 
ll 

Importantly, here the Defendant concedes thatthe prosscutors charged him - and not the

te 
llinvestigator (i.e. Ms. Eean). (Def.'s Mot. at 20.) The only evidence the Defendant offers in
II

20 
f f 

sunnort of his argument that the prosecutors knew of the Defendant's belief prior to charging

" f f f,i* was that Mr. Laslovich heard the Defendant testify before the Senate Judiciary Committee
,r ll

,, ll 
t , 2005 to 2010 and even asked the Defendant some questions, and that the Defendant has

,, llt*" 
named in four newspaper articles in 2010 and 201 l. (Def.'s Mot. ar 21.) Assuming the 

I

,. llotttnoant 
is conect, the Defendant still fails to provide this Court with any credible showing 

IiltII

ff 
*;min#;*U's Motion tocompet Productionofsetecrive Prosecution Evidence 

,,r"ruorrf,
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that he was charged criminally "at least in pafi" because of his "outspoken conservative

Cluistian" beliefs. Wayte supra,470 U.S. at 610 (quoting Personnel Adm'r of Mass, v. Feeney,

442 U.S. 256,258 (1979)). In fact, the Defendant does not even try to make inferences here.

Absent any kind of credible showing (or any showing at all) that the prosecutors charged him at

least in part because of his Christian beliefs, his argument has no legal support and therefore

must be rejected by the Court.

4. The Defendant has not made any credible showing that the State relied
prou"

discriminatory intent.

The Defendant argues that Ms. Egan fabricated evidence and included materially false

statements in her report, both of which are evidence of bias. (Def.'s Mot. at 2 I .) For example,

Ms. Egan spoke with Noe Sanchez on the phone and prepared a contact report summarizing the

conversation, some of which Mr. Sanchez contradicts in an Affidavit. Importantly, the

conversation was not a part of Ms. Egan's investigation report nor was it used by the prosecutors

in charging the Defendant. The conversation, moreover, is regarding Jeb Bryant, the co-

defendant, and did not affect the charging of the Defendant in any way. And the Defendant has

not pointed to any case law that shows that this question of fact is evidence of bias. This is as

much a question of Mr. Sanchez's sincerity as anything. A mere question of fact speaking to the

credibility of a witness is grossly insufficient to demonstrate bias. It is the province of the jury

assess credibility.

The Defendant also disputes that both he and Mr. Bryant gave the victim wiring

instructions, arguing instead that it was just Mr. Bryant. Indeed, this is consistent with what the

prosecutors alleged in the Aflidavit for Probable Cause and the Information. Ironically, the

Defendant's attempt to show Ms. Egan's initial report (dated months prior to the Information

Response to Defendanl's Motion to Compel Production olSelective Prosecation Evidence
STATE v. HARRIS HIMES
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, ff 
o"** filed) refening to both pastors only confims (l) rhe Auciitor,s office,s ongoing

, f f 
***t,ment to ensuring evidentiary integrity, and (2) that the Defendant,s assertion of

, 
lj*t 

Egan's influence in charging defendants, including the Defendanr, is overstated.

, ll 
Finally, the Defendant also discusses the incorrect criminal history of Mr. Bryant that

t 
ll** 

included as part of Ms' Egan's investigation report. According to the Defendant and his

' 
f f 

f"*1"*, this shows Ms. Egan's "reckless (or deliberate) disnegard flor the truth.,, (Def.,s Mot. r

' llzz.l 
But a complete review of the record shows thar Depury Smith of the Rcso made a mistak

8 

ff 
*f,* he initially ran Mr. Bryant's criminal history and Ms. Egan, who simply relied on what

,: ll-as 
provided to her by the RCS0, did not know it was the wrong criminal history when she

llcompleted her report. In fact, no one at the State knew of the mistake until Deputy Smith,srr Il

,, llr.rotttion. 
As soon as this was realized, Deputy Smith mn a new criminal history background

,, lltt*.n 
on Mr. Bryant. Most importantly, though, is the fact that the Defendant was not charged

,, llar failing to disctose Mr. Bryant,s criminal history to the victim.

,, ll Therefore, none of the foregoing shows evidence being fabricated to charge the

,, 
f f 

r"t*Oant. In fact, all three of the Defendant's arguments relare to Mr. Bryant and not himself.

,, 
f f 

fn. Defendant argues that "a reasonable person could view [the foregoing] as purposeful

tt 
f f 

utttrnt.s to secure a criminal conviction against a 'whack job' conserative Christian.', Id.

,, 
llee"i", 

no law is cited by the Defendant in support of his argument.

" ll The foregoing does not show evidenee being fabricated. Rather, a person interviewed by
II

;; ll* 
Egan recalls what he said differently than Ms. Egan's recottection, the prosecutors

-- 
f f 

.nnr"nriately atrihutecl the wiring instnrciions to Mr. Bryant, and the RCSO acknowtedged that

,, llrn., 
made a mistake regarding Mr. Bryant's criminal history. None of this has anyrhing to do

,, ll*,,n 
the charging decision relative to the Defendant. Absent any kind of credible showing that

ll*r-t, to Defendantt\s Motion to compet Producrion of setective prosec-rtion Evidence

ll 
STATE v. HARRIS HtMEs page 28 of3?
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il

, f f 
o."* that the State charged the Defendant "at least in part because op'the Defendant being a

, 
f f 

"o.uor, Christian" or'butspoken consewative Cluistian," this Court cannot find discriminator;

i 
f f 

intent' ll/ayte supra,470 U.S. at 610 (quoting Personnel Adm'r of Mass. v. Feeney,442U.S.

n 
llzso,2s8 

(re7e).

t ll 5. The Defendar,rt has not made any credible showius that the State lacked

. ll evidence in ch,qrgilrg,him wi.th six felonies and, thirefore. the Oefendant

_ ll 
cannot prove discriminatorv inrent.

' ll The Defendant argues that because the State lacked evidence in charging him with six
t 

f f 

*,*at, he has shown discriminatory intent. (Def.'s Mot. at zz-23.) First, the Defendant,s

,, ll*tr*ent 
is a question of fact for the jury to decide. Secondly, he completely fails to

lldemonstrate how he was charged differently than others who were similarly situated to him, onll,, ll

,, lltP."ruting 
that charging him with six felonies was "likely" the result of a biased charging

,, f f 

aecision. (Def.'s Mot. at 23.) "Likely" is not the standard. Again, he must credibly show that

,, f f 
rf,. State charged the Defendant "at least in part because of'the Defendant being an ,.outspoken

,, | | 
.onr"*"tive Christian" or "devout Christian.' ' ll/ayre supra,470 U.S. at 6 I 0 (quoting personnel

,rlln*, of Mass. v. Feeney,442 U.S. 256,258(1979)). He simply has not met his burden.

1, ll 6. TheDefendanthasnotmadeanvcredibleshowinsthattheAuditor

ll retaliated against him for publiclv criticizing her. and therefore. thet, 
ll 

Defendant cannot prove discriminato{v intent.

" ll 
The Defendant argues, without evidentiary support,r2 that the Auditorrealiated againsr

20 
f f 

nim after he went on a radio program after he was charged and made statements about the

,, ll*en* 
of the State's case. (Def.'s Mot. at 23.) Specifically, he argues that the State not 

II

,, ll",ro*ng 
the Defendant to attend interviews and depositions "exernplifies [Ms. Lindeen's] nolicf j

f f 
of punishing defendants for engaging in protected speech.- Id. Healso states, again without Iza ll -e---- . 

I,,ll_l
ll ''sr. Exhibir A. I

I

ll U-*^, ro Dtelendant's Motion to compel Production of selective Proseclttion Evidence I

llsrArEv.HARRlslrlMEs rwzeot3!

ll 
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i f f 
int"nt' lYayte supra,470 U.S. at 610 (quoting Personnel Adm,r of Mass. v. Feeney,442U.S.

a llzs0,2s8 
(re7e).

t ll 5. The f)efenrlnnf hec nnt mode rnrr o.a,ti

t ll .un ,ot prore disiri.inutorv irGT

' ll The Defendant argues that because the State lacked evidence in charging him with six

t 
f f 

*,*at, he has shown discriminatory intent. (Def.'s Mot. at zz-23.) First, the Defendant,s

,, ll*tr*ent 
is a question of fact for the jury to decide. Secondly, he completely fails to
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, 
lf 

tuiatntiary support,l3 that the prosecutors added a seventh charge that was not made in ..good

z f l 
fuittt," but instead as a "vindictive response" because ttre office does not ,.brookn,, criticism of

,, ll'-* 
evidence of turther victin

,, f f 
State's decision not to include H

,, f f 
unr*nt to demonstuate a link ber

,u ff 
statements. While the Defendan

,, llo" not meet the "rigorous" stand,

,, 
ff 

*ia""ce showing that the State r

ra 
f l."tigious beliefs,ra the Defendant
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, ff 
***r,ds with voters. (Def.'s Mot. at 24.) Heonly cites the Court to the testimony of Ms.

, lla.* 
Guns, who said in her "opinion" that Mr. Laslovich "was looking for a pretry high profile

: 
f f 

.tirir"f case" and "there[] [was] no teason for hirn not to ask for my help in prosecuting these

n ff .*tt." Exhibit I Depo. Roberta Cross Guns 69:2-15. No law was cited by the Defendant.
ilt ll Ms. Cross Guns specifically mentioned the prosecution of "Art Heffelfinger" and o.Don

' 
f f 

afnf*tnard," and "there[] [was] no reason for [Mr. Laslovich] not to ask me to sit second

i 
f f 

chair." Id. at 69:7-12. She also testified that in her l2 years at the Auditor's office, she had not

8 

ll 
*., one jury tnal. Id. at97:14-99:13. Ms. Cross Guns testified, moreover, that "there are thing

' 
f f 

uUou, Mr. Laslovich that I really like and that I really respect" such as when something goes

l: ll**t, 
"he's willing to say, 't shouldn't have done that.,,, Id. at 69:2A-70:2.

,, Il 
Importantly,Ms.CrossGunsacknowledgedthatallofthiswasheropinion. Id.at69:15.

,, llOr,nton 
and conjecture are not enough to meet Armstrong's"rigorous" standard. Armstrong,

,, llt,, 
U.S. at 468. The Defendant did not and cannot, nor can Ms. Cross Guns, provide this Court

,, f l*,* any evidence that shows Mr. Laslovich filed charges against the Defendant to placate

,u 
f f 
r"**ratic primary voters. Even though the Defendant and his lawyers speculate and make

,, 
f f 

r."ur"rions without evidentiary support, it is not enough to make a credible showing that proves

ills 
llthat the State charged the Defendant'ht least in part because of' the Defendant being a "devout

'' ll 
a*rdan" or a 'lrominent Christian 'whack job"' who needed to be prosecuted in order to

'o 
f lnfut"t 

Democratic prirnary voters. Wayte supra,470 U.S. at 610 (quoting Personnel Adm,r of

'r'rlP* v. Feeney,442 U.s. zsl,zss (ts7s)). 
iI

,, ll 
Ultimately, none of the Defendant's arguments make the credible showing necessary 

|

,n ll 
,ndt, the "rigorous" standard established in Armsrrongto prove discriminatory intent. 

I
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Defbndant's equal protection rights has not been overcome. Because the Defendant cannot

discriminatory effect or discriminatory intent, this Court must reject the Defendant's motion.

II. THD, DESIGNATION OT LYNNE EGAN AS AN EXPERT WITNESS DOES NOT
PROVIDE THIS COURT WITH A BASIS TO GRANT THE DEFENDANT'S
MOTION.

The Defendant argues that designating Lynne Egan as an expert provides a separate basis

for the Court to grant the Defendant's motion to compet production of selective prosecution

evidence. The Defendant did not and cannot provide the Court with any case law that prevents

an investigator from serving as an expert witness, a fact made more clear in the Defendant's

Motion to Exclude Expert Testimony of Lynne Egan. The Defendant instead argues that

Ms. Egan is biased due to her "anti-Ckistian bigotry." (Def.'s Mot. at 29.) This argument,

though, has previously been effectively shown to have no merit. And under the'tigorous

standard" articulated by Armstrong, in order for the Court to grant a motion for discovery of

selective prosecution, the Defendant must credibly show both discriminatory effect and

discriminatory intent. He has not done so here. Indeed, while the Defendant makes assumptions

and speculates about Ms. Egan's "anti-Christian bigotry," he offers no evidence to make a

credible showing that Ms. Egan investigated the Defendant "at least in part because of'the

Defendant being a "devout Ckistian" or a "prominent Christian 'whack job."' Wayte supra,

U.S. at 610 (quoting Personnel Adm'r of Mass- v. Feeney,442 U.S. 256,258 (1979).

Additionally, the Defendant argues that he is entitled to the evidence based on United

States v. Brady,373 U.S. 83, 87 (1963). Under Brady,the Court held that "the suppression by

the prosecution ofevidence favorable to an accused upon request violates due prooess whoro the

evidence is material either to guilt or punishment)' Brady,373 U.S. 83, 87 (1963) (Emphasis

added). Subsequently, the Court in United States v. Bagley adopted a materiality standard:

Response to Defendant's Motion to Compel Produclion of Selective Prosec'ution Evidence
STATE v. HARRIS HIMES Page 32 of3
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The evidence is material only if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding would have been different. A
"reasonable probability" is a probability sufficient to undermine confidence in the
outcome.

473 U.S. 667, 682 (1985).

Emphasizing the limited scope of Brady,the Court noted that "[a]n interpretation of Brady to

create a broad, constitutionally required right of discovery 'would entirely alter the character and

balance of our present systems of criminal justice."' Bagley,473 U.S. at 676,citing Giles v.

Maryland,386 U.S. 66,l17 (1967) (dissenting opinion).

The Defendant argues that because evidence of Ms. Egan's allegedly "anti-Christian

bigotry" is favorable to him, then it is "subject to mandatory disclosure as Bradyevidence."

(Def''s Mot. at 29.) This argument grossly mischaracterizes Brady and its progeny. The

argument implies a positive right of the Defendant to demand and receive, pre-trial, documents

based solely upon a suspicion of their possible contents. This conception of Brady is fallacious

on two levels. First, Brady ramifications apply 4fug suppressed evidence is discovered, not

before it is even determined to exist: "The rule of Brady v. Maryland. . . arguably applies in

tluee quite different situations. Each involves the discovery, after trial, of information which had

been known to the prosecution but unknown to the defense." United States v, Agurs,427 U.S.

97, 103 (1976). This is evinced by the very nature of the Brady test, which addresses actual

failures to disclose actual evidence. State v- Ellison,20l2 MT 50, ,!J 16, 364 Mont. 276,272P.

646.16

'u "There are three components of a true Brady violation: The evidence at issue must be favorable to the accused,
either because it is exculpatory, or becausc it is impeaching; that evidence must have been suppressed by the Stale,
either willfully or inadvenently; and prejudice must have ensued." State v. Ellison,z}l2MT 5O,g 16, i54 Mont.
27 6, 272 P.3d 646 (citing Slare v. St. Dennis, 20 I 0 MT 229, n 41, 3 58 Mont. BB, 244 p.3 d 292.

lgsponse to Defendant's Molion to Compel Pro&rction of Selective Prosectttion Evidence
STATE v. HARRIS HIMES
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Defendant the positive right to sort through the State's files in search of such evidence, see

Bagley,473 U.S. at675 ("Thus, the prosecutor is not required to deliver his entire fite to defense

counsel . . . .'). The Defendant's interpretation of Brady would'treate a broad, constitutionally

required right of discovery" of the type rejected by Bagley. 473 U.S. at6}2. In short, Brady

doesn't allow fishing expeditions.

Moreover, even if such a right existed, the Defendant cannot clear the hurdle of

materiality. To justify his Brady demand, the Defendant again references Egan's "anti-Christian

bigotry" as a possible source of impeachment. (Def.'s Mot. at 29.) Yethe cannot show that the

documents he seeks (e.g., "documents frorn her employee file as well as information pertaining

to her compensation as an expert" (Def.'s Mot. at 30.)) contain "anti-Christian" substance. The

Defendant is, therefore, caught in a catch-22: he must prove the State holds material evidence in

order to implicate Brady, yet he seeks to use Brady in an attempt to prove that the demanded

evidence is material. This applicalion of Brady perverts the rule. Put bluntly, the Defendant

cannot use Brady to obtain evidence in order to prove that evidence is subject to Brady.

The Defendant fails to recognize that he cannot proactively invoke Brady to obtain

evidence in this case. Moreover, the Defendant cannot use Brady to obtain evidence he claims

would justi$ the use of Brady. For these reasons, Brady is inapplicable.

U[ THE DEFENDANT IS NOT ENTITLED TO THE RELIEF REQUESTED

Ultimately, in his Motion to Compel, the Defendant requests that the Court order the

State to provide the following discovery:

l. Evidence pertaining to the Auditor's treatment of similarly situated suspects
who are not outspoken conseryative Christians.

Response lo Defendant's Motion to Compel Production of Selective Prosecution Evidence
STATEv. HARRIS HIMES Pagc 3,1 of
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, ll z.contact information pertaining to former employees.

, II 3. Lynne Egan,s emptoyee fites.

, 
ll"t 

the aforementioned reasons and analysis, the Defendant is not entitled to evidence pertainin

, 
lla 

the Auditor's teatment of similarly situated suspects who are not outspoken conservative

s llCtr*istian because he has not met his "rigorous" burden under Armstrong. Armstrong,5lT lJ,S.

, ll",or*.

' ll Similarly, as for contact information pertaining to former employees and Ms. Egan,s

' f f "*ofor"e 
files, the Defendant has also not met the "rigorous" standard in Armstrongfor this

,, ll 

a"* to order the release of such information . Armstrong,s I 7 U.S. at 468. The Defendant

,, llt*.u,utes, 
once again, that "if' Ms. Egan's salary is "partly atributable to the [Auditor,s office]

,, lltut*ts 
rate at Eial,"r7 then it's a conflict the jury is entitled to hear. (Def.'s Mot. at 3l-32.) As

,, Il"t information about former Auditor's office employees, the Defendant states that Mr. Ludwig

,n f f 
rnA Ms. Cross Guns were aware "of at least some of the details" about the Defendant,s case, so

,, f f 
,n*" is "no explanation as to why former employees would be ignorant of [the Defendant,s]

il
to 

lf 
case" as well. (Def.'s Mot. at 31.) Additionally, Mr. Ludwig gave the Defendant's attorneys

u lf sp.cinc narnes of former and current employees Ms. Egan has treated "negatively," but there is

.^11..---e-----J'ta 
f f 

absolutely no evidence the Defendant can provide that shows Ms. Egan treated the emptoyees 
i

rs 
f lnegatively because of the employees'respective religious beliefs. Armstrongsupports the I

'o 
f f 

s*,"', position that the Defendant is not entitled to selective prosecution evidence because one 
I

,, ll"*,*"e 
said a "negative" thing about anorher employee. 

I

I

,, ll 
Additionally, the Defendant states that this information will be protected because he 

I

,n lloU.t"O 
to enter into a protective order. (Def.'s Mot. at 32.) But just because the Defendant 

IIt_l
" ll : The Defendant and his lawyers state that "the Auditor's Office is at least partially funded by monies it receives I

ll 
fiom cases it prosecutes." See Exhibit A. 

Iill
ll Urrrr^, ro Defendant's Motion to Compel Production of Setective Prosecttton Evidence I

ll 
srArE v. HARRTS HIMES eace 3s or3]
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Ctnistian because he has not met his "rigorous" burden under Armstrong. Armstrong,5lT lJ,S.
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DATED this 5s day of October,Z}l2.

PETITIONER'S EXHIBIT G

offers to enter into a protective order does not mean that he is entitled to the information. To the

contrary and as demonstrated previously, because he has not met the standard articulated in

Armstrong, he is not entitled to such information . Armstong,s I 7 U.S. at 468. Under

Armstrong, speculation, conspiracy theories, and mischaracterization of the evidence are not

sufficient for the Court to compel the release of the requested information.

coNcLIJSTON

At its core, this case is about the Defendant committing crimes against another Christian.

The prosecutors, using their "broad discretion," charged the Defendant with those crimes based

on the evidence presented, as the foregoing reflects. The prosecutors' "broad discretion" is

entitled to a prcsumption - a presumption which the Defendant has not overcome. The State

respectfully urges the Court to deny the Defendant's motion.

BRETT O
Special Attorneys

Response to Defendant's Motion to Compel Produaion otSelective Prosectlion Evidence
STATE v. HARRIS HIMES
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PETITIONER'

JESSE LASLOVICH
BRETT O'NEIL
Special Deputy Ravalli County Prosecutors

Spepial esiisunt Montana Attomeys General

Office ofthe Commissioner of Securities and Insurance

Montana State Auditor
840 Helena Ave.
Helens MT 59601

Phone: (406)444-2040

Attorneys for Plaintiff

MONTANA TWENTY.HRST JUDICIAL DISTRICT COURT'
RAVALLI COTJNTY

) Cause No.: DC ll-l l7
STATE OF MONTANA,

Plaintiff,

vs.

HARRIS HIMES,

EXHIBIT A

Defendant.

The State believes it is compelled to inform the Court ofthe followitr$,0s statements

were made by defense counsel in their brief that had no basis in fict.

Rule 3.1(a)(t) of the Montana Rules of Professional Conduct states that "[a] lawyer shall

not bring or defend a proceeding, or assert or conEovert an issue therein without having first

determined through diligent investigation that there is a bona fide basis in law and fact for the

position to be advoctted." Id,

Rule 3.3(aXl) of the Montana Rules of Professional Conduct states that "[a] lawyer shall

not knowingly make a false statement of fact or law to a tribunal or fail to comect a false

statement of material fact or law previously made to the tribunal by the lawyer." Id'

The following shows how the above rules have likety been violated by the Defendant's

attorneys:

Exhtblt A lo Reg,ontc to De{endant's Muion to Conpel Productlan o/selectivc Prosealion Evldcncc

qrrt. v llrric llinx

Exhibit A

Page I ol5



1

3

4

5

6

't

I

9

10

11

t2

13

L4

15

L6

t?

18

19

20

2t

z,z

23

24

25

PETITIONER'S EXHIBIT H

Defense counsel Statemcnt Page in
Defense
counsel's
brief

Defeose
coungel's
cite to the
recorti

What the reeord saYs

There G nothing in the record

that proves what defense

counsel represented here.

"One category ofpersons
Egan finds particularlY
repulsive is devout
Christians, as she makes

clear almost on a dailY

basis."

"Statement
of Facts."

Page 4,

lines 25-26.

None

"[Egan's] hatred of BoY

Scouts arises from their
affi liation wittr Cluistian
churches."

"Statement
of Facts."

'Page 5,'
lines 4-5.

Attachment 1

Cross Ouns
Defti., pg.

53.

-A review of Ms. Cross Guns'

deposition on Page 53 does not

iiisciiss Boy Scouts at all.

"Egan's antipattry towards
Ckistianity manifests itself
in her interactions with
individual Christians. "

1'Statement

of Facts."
Page 5,

lines 8-9;

None. There is nothing in the record

that proves what defense

cd.unsel represented here.

"Brett O'Neil ... has stated

repeatedly that "these right-
wing Ciuistians are whack
jobs."

"Statement
of Facts."
Page 5,

lines2l-22.

Attachment 2
Cross Guns
Depo., pg.

59.

Ms. Cross Guns testified that

Mr. O'Neil "possiblY" made

rpmarks about PeoPle's
religious beliefs "[m]aYbe two
or tluee" times,

"The Auditor's Oftiee
routinely harasses

employees who are devout
Christians..."

"Statement
of Facts."
Page 5,

lines2S-24.

None. fhere is nothing in the record

that proves what defense

counsel represented here.

"Egan ... subjects Christian
employees to unsolicited
vulgar rants."

"Statement
of Facts."
Page 6, line
3.

None. There isnothing in the record

ttrat proves what defense

counsel represented here.

"Egan's influence also

arises from the 'free'
services she provided to

Laslovich's campaign for
Attomey General as well as

the services she still
provides to Lindeen's
ongoing campaign for re-
election as State Auditor."

"Statement
of Facts."
Page7,
lines 6-8.

None. White the record shows how

Ms. Egan volunteers for
political campaigns, there is

nothing in the record that
proves that Ms. Egan's

"influgnce" arises from such

seivices.

Exhibtt A to Resp(xrp a Delendant's Motlon lo cot ,pel Ptduction dselecttve Praseantloa Evidcnce

a'-'^" u--:' ui.- 
11' ut.vttv"'ev Pagc2ol5
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T6;iteAffi;rty is Part of

wtrat ttre victim Provided the

Ravalli CountY Sheriffs offrce'

il.tia"t saYing the Defendant is

u P*to, at Big SkY Christian

Center, in addition to the

frlming, there is no other

rrf"t"*" about the Defendant's

Attachment 3

Bates No. 47.
"Statement
of Facts."
Page 9,

lines 19'21.

r*portt and email

conespondence Provided.to
Ms. Eganl bY the Ravalli

Sh".iffute rePlete with

rcferences to Himes'

religious beliefs, such as the

alleged victim filming
Himes' abortion clinic

ffirecord
that proves what defense

counsel rePresented here'

"Statement
of Facts."
Page 10,

lines 3-4.

has a policY of attemPting to

resolve allegations of
secuities violations before

i;ffiStatr Auditor' s offtce

ffi;f"othi"g in the record

that proves what defense

counsel rePresented here'

"Statement
of Facts."
Page 14,

lines 16-17.

ffiitort office deals

very differentlY with
suspects who are not

outspoken conservative

ffi-le Ms. cross Guns

speculated that It[r. Laslovich

'\ras looking for a PrettY high

orofrle criminal case," there is

nothing in the record that the

case a[ainst the Defendant was

the oni he was loolcng to file'

In fact, Ms. Cross Guns

mentioned other cases that were

Attachment 4

Cross Guns

Depo., Page
69.

"Statement
of Facts."

Page 16,

lines 9-10.

Eigh-profi le criminal cases

(iki the Himes case) that

would aid Laslovich's
campaign forAuomeY
General, however, were

more likelY to be filed."

mffinoffing in the record

that proves what defense

counsel represented here.

fugument.
Page 18,

lines l7-18.

?maps the most obvious

evidence of discriminatory
intent in this case is the

habitual use of anti-

Ctuistian epithets bY

decision makers in the

Auditor's offiqd

that proves what defense

counsel rePresented here'

ThGir dming in the record;dffinrn:akers in ttre

Auditor's Office use bigoted

anti-Christian ePithets

mere Gnomi"iln the record

that proves what defense

counsel rePresented here'

for harassment."

routinelY targets emPloYees

who are devout Christians

"The Auditor's Offtce

Tfi.Cffiffii-rttnthe record

that proves what defense

counsel rePresented hera

Argument.
Page2l,
line 15.

*egan's 
Perjured testimonY

notwithstanding..."

Page 3 of 5
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PETITIONER'S EXHIBIT H

Instead of acknowledging that

thgre is a question of fact,

defenre counsel makes the

troubling statement that Ms.

Esan commt$edlgligql--
{The Defendant'sl views
made him a despised ligure
in the Office."

Argument.
Page2l,
lines 16-17.

None. fhere is nottring in the record

that proves what defense

counsel represented here.

"Egan's reports contain
numerous, materiallY false

statements, some of them
based upon evidence she

fabricated."

fugument.
Page2l,
linesZl-22.

None. There is nothing'in the record

that proves that Ms. Egan

fabricated evidence.

"ttre Auditor's exclusion of
Himes exemplifies her
policy of punishing
defendants for engaging in
orotected sDeech."

Argument.
Page23,
lines 20-22.

None. fnere is nothing in the record

that proves what defense

counsel represented here.

"[The seventh charge filed
against the DefendantJ was

a vindictive response bY an

office that brooks no

criticism of its charging
decisions..."

fugument.
Pages 23-
24,lines
25-1.

None. There is nothing in the record

that proves what defense

counsel represented here.

"one ofthe prosecutors is tn
need ofprey in order to
impress voters in a
Democratic Partv orimary."

Argument.
Page24,
Iine 19.

None. There is nothing in the record

that proves what defense
counsel represented here.

"[Ms. Egan] even made

false statements to the FBI
conceming Nooney's
culpability."

Argument.
Page26,
lines I l-12.

Attachment 5
Ludwig
Depo., pgs.

106-108 and
Attachment 6

Cross Guns
Depo., pg.

44.

There is nothing in the record
cited by the Defendant that
supports what defense counsel

represented here.

"Had Himes been given the
same opportunity as other
suspects to speak with the

Auditor's Office prior to a
charging decision being
made - and if he had been

heard by a non bigoted
decision maker in that
Office, assuming there is

one - it is inconceivable he

would have been

fugument.
Page28,
lines 3-6.

None. There is nothing in the record
ttrat shows that all decision
makers are bigoted and there is
nothing in the record that shows

that had the Defendant been

given an opportunity to sPeak

withany decision rnaker in the

Auditor's oflice, then there
wouldn't be seven charges filed.

Page 4 of5E hlblt A to Responsc to Delendant's Motion to conPe! Prducrton o!&leclitc Proeantlon Etldence

Statc v. Hsnis Himcs

j



1

2

3

4

5

6

1

8

9

10

L1

t2

13

14

15

16

1?

18

19

20

2L

22

23

24

23

PETITIONER'S EXHIBlT H

subsequently charged with
ciw llalpr cpvcn\ felnnies-t'

"A significant differencp
btween this case and most

other selective prosecution

cases is that the decision
maker responsible for
determining whether the

defendants should be

chareed criminallv ..."

fugument.
Page29,
lines l0-11.

None. Therels nothing in the record

that shows that Ms. Egan was

responsible for choosing to
prosecute the Defendant

criminally.

"(the Auditor's Office is at
least partially funded bY

monies it receives from
cases it Drosecutes)"

fugument.
Page 3 l,
lines 27-28.

None. Tiiere is nothing in the record

that proves what defense

counsel represented here.

Exhtbtt A to Response to Delendant's Motion lo Comfl Prductton {sctectiw Prcsecution Evidence

starc v. Haris Himcs 
" Page 5 of 5
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A. ?{elL, one of them was Tari Nyland' Like

I said, Tari i t'hink it ls wel} known iie "ul:e

office trtratr ghers a Practricing Ctrrist'ian' And in

her discussion about this alleged af,fair' she

commented on how "WeII, You know' gherg a good

Christian. " You know' dismissed it' and has made

Iot.s of negaLive commenLs about Christj'ans in

general.AndtsherighE-wingChristrianpart'icularJ-y

offend lter, whoever ttrat' may be' Candidates mostly

is who she's talking abouts when Irve wlren she's

diseussed tLrose things with me '

O. WIratr kind of commentrs has stre made about

right wing

A. WelL

A. whaE she describes as right'-wing

Christians?

A. weII, she has a negative feel-ing toward

them. I you know, canrt' remember exactly

specific words, You know' And if I try to quotre

tshem to you, it' wiLl be wrong' BuE ts]rere is no

doubt in my mind that she has a very negative

feeling troward whaE she describes as a right

weII, one of them is Martl"n Bower' He was a

d.efendant. We managed t'o prosecutre him

administrativelY ' 53

503EastM..:liilr""i,$:l:l|lif,f !B?*ltno"587-e016
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about Dereck Skees with regard to Mr. Skees'

religious beliefs?

A. I'm no. I donrt. even know who t,hat

i-s. Agrain, r stopped working with her, you know, a

year and a half ago.

O. other than Ms. Egan, are Ehere otstrer

people in the auditrorts office who have made remarks

with regard t,o peoplets religious beliefs?

A. I would say possibJ-y BreE.t, O'NeiI. He

has, I believe, a bad taste in his mouth- He grew

up in Texas, down there in the Bible belt, and f

t,hink ]rers made some, You know, passing commentss.

Not as velrement, and I didn't work with him very

much, so I, you know, didn't' spend a lot' of time

with Brett, but I know he's made some negative

comments.

a. Wtrat specifically has Mr. O'Neil said?

A. ,Just sort of the same ki-nd of st'uf f .

That,, you know, rrThese right-wing Christians are

whack jobs. "

O. How many times have you heard Mr. O'NeiL

make that, kind of a conunent?

A. Maybe Lwo or trhree. Again, I didn't

spend a tot of trime wirh ur- OrNeiI.

a. Ariy other kind of religious-based 59

Charles Fisher Court RePorting
503 East Mendenhall, Bozeman MT 59715' (406) 587-9016



PETITIONER'S EXH

GetrllSemtit
dba Inrugc ()lTrrrth

vs. Pilsttlrs

l'litrris I Iitrtcs.t 'lamcs Brynnt

clbn BS('('& DllS

History
l'age lof ll

I hirvr., knon, pastor I lunis I tinrcs atxrut cight !-cilrs. l.nlet trirn itt Caltary' (llupel' a

church in l.la'rilton. Ir.lo,tnna. I krrcw ni,n to tlc ihe Scnic'r [)ast.r of Big Sk;- Chri'stian

Cerltcr. as n'cll n* u to'*1:"'' For scveral 1'ears bctbrc this scttnt' I lutl iut'':ractetl rvitlt

lrastor I{inrcs in ,"u"rul'",ip*i,i"* an..l r,i,r diflLrent projccts. ctrnsitlcring ltirn to trc a

liiend anct conficlarrt. Kttorving of nry arrhritis. tlisetrsci lirer' lirscd hip and venchrae' (l

had heen crippled fo, iinr. thilr truent;--liyc ycurs), Hlnis took nrc to sig'n up lur VA

hcalrh cirrc - I hacl ncver askc<l for assistancc'in the past' I ltilve helped hirrr r"'ith 
-

mrintenancc ond ,"nrnJ"'lirg pru.l.c6,tt his hguse. churclt' ;tnd otttcr pr,penics' I also

rvorkecl *,irh hinr u* 
" 

*li.l"r,i,upii.r. producer itttd ettitor du'ing illtL'rview's of p,liticul

canclidatcs *'hich lr* 
",,i',.tu.-r.j 

l goith*se inten'i*r's telc'iscd' I ulso titlecl to his

church. \vhe' pasror llinres aitorwtt rhc peoplc usirrg his chrrrclt to paitrt it bl"tck' l. 
.

distuncetl trrl'selt'strnr* tiun his church whilc still plrticip:rting in tttittt'v other actiYitie's

rvith Pastor ili*"t. Sonrc of tlresc acti\ities irrcludcd:

tjitnrin g protesting activitics nt a lVlissou|l :ttnrtitrtt cl irric.

Attcndirrg uncl tilming his (ireek class'

t'ilurirrg his (onl)' 200t1?) scrrnon'

t;ilmiul his unctcr Pnstor's 1.1inrml' ltudc) scrnrott"r'isiott'

Extenslvc clectrical s'ork in his church rcttotatiott'

Electrical n'orli in his hotne'

Elcctricirl rvork on his cxher btrildings'

illf p.,f organiz-r.. his h.mc attd office (lirst r,et [),stor Rtl'nrttl'

gclpecl u.ih gr<.,uncls maintcnance around his clrtrrch. home' und other prtrpt'rt)"

lvlany tirtrc's sftirrcrj ttrcals ntrd rJi.scttssed Scripturc' ;rolitics' rttd Vetcr:tn's issut's'

Munl'tinres shared a tlril'e to ![[ssotrla'

Ecliting liltn frorn ltis Marinc Corps rcunir:lr'

sonretinre in Lrtc Dccenrhr.'r tlf 2007. I rcceivcd notics tltlt I ltas to inherit sQnrc l)loney

t'rom a trust that my gr:rntllather had crcfllcd'

ln ear[;- Jarruarl.ol']rJ0s. I nlitde rtt rtppoirtttrt('l'lt to spcrk rrillt l':tslor ['linres' scnior

Pastor of Big Sk1. christian Cetttcr in llanrilton, \lt)tltollit to srlek guidctrce- trs to what I

might do rvith this n*,,.r- oncc it nss ttistrilrtrted. I mct rvitlr hinr nt his oltice (in his

honre) ot t5c Big Sk1, Cliristian Centcr. lroltl Pustrrr t'linrc's tlmt I rr"us gt'ring to irrherit

abtrur $150,000.00 and ruarrtctl ttt inve.sl it $'ith no risk to hu1.e sttlttc ittcottle tt'r sllppt)rl

the rninistry rvork t w'as tluing ancl hc lrcc to servc lhc l'OtlD in ttther cullucitics' l tultl

hiln ttrat I clicl nor \!ant il ,r** 
"nr 

or fllll ttl'$at stull'htlt rvatttcd to explorc ultru . 
I

collscll..ati\," risk l'rce tucthods ttl'invcstitlg this nttrncv. ltc r*ritl tlrat rvm wisc tleing that I

rvas alnrost 50 rvith sevcrc phl"sicirl clisuhitities ttntl trrt rctitcntcnt'

flt$cnnl6ht s

000M7
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who are litigatsors.
I }relieve Ehats right away Mr' Laslovich

was looking for a pretty high profile criminal case

because tte's going Eo run for Ehe AG's office'

There is absolutely no other reason for Lrim to do

that, because tstrere's plenty of work tso do here'

Plent'yofwork.There'snoreasonforhimnotto
ask for my trelp in prosecuting these cases, whether

it's Art, Heffelfinger or wtrether itr's Don couinard

or whoever it is trtrat he's decided he's going Eo

prosecute. Thereis ttrere's no reason for him noE'

to ask me to sit second clrair, in fact, exeept thatr

he doesn't want somebody wiE,h more experience. He

wantrs to appear tro be Ehe experienced attorney'

This is and Ehis is aI1 mY oPinion'

What actually goes on in .Tesse's mind I have no

c1ue, you know weII, I have some clue but nots

much of one

MR . LASLTOVI CH: No, You don' t '

THE WITNESS: and I Ehere are trhings

about Mr. Lastovich uhat I really like and Uhat I

realLy resPect, but his

BY MR. MONFORTON:

O. TeLl me trhe trhings you like abouE' him'

A. I like thaE he's wilJ-ing t,o tro strep up 69

Charles Fisher Court RePorting
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EXHIBIT H 3
Attachment 5
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d.on'tr know who was handling trtrat case'

So il m not real-Iy sure whatr rlappeneci wit'h

Ehae case, Irut the FBI was a].so interested in t'hat'

case.

O. How do You know t'trat?

A. Becatlse Irm if you wantr tro ask how I

was perceived by ot'her agencies ' peopLe who worked

for trhe IRS and the FBI think well of'my work'

O. When you say the FBI $'as j'nt'erested in

Mr. Nooney' s or the compLaint's involving

Mr. Nooney, how do you know tLrat'? Did they -- did

they make an inquiry of You?

A. Yes.

O. Whatr did theY saY?

A. They asked me wh'at we had on the case

because trtreytd been contacted regard'ing uhe case '

They Lrawe seweral states thatr may be affect'ed and

they wane to work the case'

Q. And t'his is I'm sorry' This is Lh'e

FBI Ehat, was making Ehis inquirY?

A. Yes.

a. Wtrat hIaE Your resPonse?

A. That, L,ynne had Cake:3 over Lhe caste and

they'd have to get wich lrer and trhey said Ehey

actually hadnrt gotrten anytrtring more from trer 106
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PETITIONER'S EXHIBIT H 345

Alan Ludwlg

except it trtren looked aE it. and the gentleman had

not made any financial gain off of wtrat he'd done,

Mr. Nooney.

O. Was Ms. Egan's staLement to the FBI

accuraEe in your oPinion?

A. I don't, know whaE happened to t'he case'

Except t.hat Mr. McGowan called me two weeks before

I Left and asked me why noE,hing been done. And he

felt Lynne was of f ice skat,ing.

O. Did. he e>cgllain why he f e1t E'hatr way?

A. Nonresponsiveness and and no inEerest

in }.is requestr. I I would, again, refer to ttre

fact that I was always told t.o send a close letter

if something hadn't wasn'L worth inwestigatring.

And if it were me, I would have had tso send out a

close letter t,o notify that, person under whaE

basis somettring wasn't actionable'

And. I would say one of Ehose isn'ts t'trat

somebodlr didn't have financial gain after they

took adwantrage of somebodY.

O. From your knowledge of the t'he Nooney

mattrer, d.o you believe Mr. Nooney did receive a

financial gain from whaEever itr was that was being

cornplained of?

.A.. From ttre documentraLion I've seen, h€ 107

Charles Fisher Court RePorting
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Alan Ludwig

clearly solicited people and received investsmenEB 
I

for money in wtrich money was eitfler losc or kept

by him.

A. Do you believe Mr. Nooney had rriolated

any laws?

A. I would^n'E krave conEacted hirn for

informatrion if I hadn'U, and he concacted tkre

IasEresponselhadfromhim,tresengmee-mailcC
to l,ynne Egan that he conEactred an at't'orney

regarding t,tre mat,ter, and trhat's tlre last' t'ime r

was i-nvolved in ttre matter '

O. Do you have any knowledge as to why

Mr. Nooney would have received preferential

treatsmentr if indeed t'hatrs wLraE occurred?

A. Hearsay information, secondh'and

information, from Roberta CroEs-Guns said and I

donrt know this politically, but Mr' Nooney

represented. ttre region in which 'fesse Laslovich

grew up.

O. What, specifically did Ms' Cross-Guns say

about, that,?

A. Ttrat,ts wlaat she said'

O. To your knowledge, does LLre sEace

auditor's office receive any kind of federal

funding? L08

Charles Fisher Court RePorting
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PETITIONER'S

Roberta Cross Guns

A.

o.

Attachment 6

Otr, yes.

Tel-I me about that,.

A. WelI, itrts a case of a company out of

North Carollna ttrat, was basically operating what I
considered a pyramid scheme in Montrana and other

staLes, and other sE,ates had looked at prosecution

both adminiscraE,i.vely and criminally. And I believe

we had a pretty good case for atr least

admi.ni.st,raEive case .

And Irynne and ,.Iesse and Jameson Walker

flew to Nortrh CaroLina and cut a deal with t.hese

people atr the same E,ime t,hat Alan Ludwig and f were

in deposit,ions down here at, t,he MoeL firm on t,hat,

very case.

we vreren' t told what was goi-ng to happen.

we weren'L E,ol-d that a sett,Lement was in the wind.

And f I my biggesL disappointment was t.hat

we w€, the St.ate of Montana, Eraveled to

NorE,h Carolina Co make a deal, not Ltre ot'her way

around.

My concern about this case and I had

spoken to a genEleman who contacted us, who held

himself out as an experL, particularJ.y with regard

Eo ACN and otrher similar Pyramid schernes- He had

eold me uhat ]-otrs of states backed off because of 44

Charles Fisher Court RePorting
503 East Mendenhall, Bozeman MT 59715' (40O 587-9016



PETITIONER'S EXHI

Geoff Serata

agreement E,Lrat, you're get,ting from 5 percent is

becoming 6 percentr of ownership or partrnership in

Duratherm at trhie E.ime.

A. Yeah, I'm not sure whae You mean bY

genUleman I s agreement, buE t'hatr sounds can you

erq>lain what, you mean by that', please?

O. NoEhing in wrJ-ting.

A. CorreeE.

O. And why did you Erust, Past,or Himes?

A. Wel1, I had known him for several years.

I knew him t,o be an attorney and a pastor,

appeared tso be reliable, succeEsful-' ve,fr!

intelligent. I believed trhat, hiB apparent passion

for t,he L,ordrg work ref lecEed Ehe character of a

man that was trustworttrY.

O. And just to sum and issue E,hatr hers just

notr talking, You had seen Ehat he's got a homeless

shelt,er that, providee actual Iiving accommodat'ions

to homeless peop1e in Hamilton, right?

A. Irm sorrY, would You

O. AU t,he Big Sky Christ,ian Centrer, iE's an

actrual homel-ess sLrelcer where people ean get'

lodging, correcE?

A. RecenEl-y Eome people have used one of his

buildings for somethj-ng like tshat. I'm noE Eure 66
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Geoff Serata
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and trry E,o finish answering ttre earlier quest'ion'

As far as a church, Irve never known Mr' Himes Co

conduct a church serwice or hold a regular service

for a congregatrion. At one t'ime Mr' Himes gave a

message Lo a smal1 group of people and r filmed

t.hac for trim atr his reguest, buL as f ar as having

a clrurch that has regular hours or a congregaLion

Ican|EsayMr.Himesact,ua]-lyhadac}rurchin
that. sense.

O. Okay. Going back, trow rnuch money did you

give t.o his church or to Himes?

A. I never gave any money direcLl-y ' r gave

it to Lrim ptrysically, but notr for him personally'

And I eitbed to him or lris elrurch, his minist'ry

work on several occasions. NOW, r cantE honestly

say exact' numbers, but I know one Eime it was

severa]. hundred dollars.

a. Okay- what' is your t'esE'imony in a

nut.ehe1]-?

MR. LASLOVICH: I think trhatr's vague'

MR. O'NEIIT: ObjecEion, sorry

THE WITNESS: What do You mean bY

trestimonY?

BY MR. FI,AHERTY :

O. You t re aE,t,ending cleurch, you t re E'alking 69

Chartes Fisher Court RePorting
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Geoff Serata

2trn

about. your desire for rninj'st'ry' I undersEand one

Ehing gfrat believers say is they lrave a testimony'

How Uhey came Eo believe' do you trave a testimony?

A. Yeah, if I understand your question

correctrly, you're agking me of my eorrvereion

experience.

O. Yes-

A. r was born again in Augrust'' I think iE

waa trhe !ro, excuse me' I was arrested in

Aug:ust, of 2AO2, for a DUI here j'n RawaLLi counuy'

Arrd ttrere were some inEerest'ing' if not uniqnre'

circumstrance in trhat I could not seem to get a

speedy t'riaL. At trhe same t'ime I was not able tro

make bail whictr was eet at' $50' ooo or a bond for

that matsEer. So by default' I sat in jail and I

watrctred peopLe get arrestsed for DUIs' go Eo court'

getr sentrenced or released or move on' And it was

an incerest'ing posicion Eo be ' And in November of

ttratr year I was st'iLl in jail' end a fell-ow trhat

I met brought, a bible in to me ' And I knew t'?rat

he was a Chriscian,- alEtrough I didnrg know wtraE

thatr meantr. And I knew trhat' I desired t,o be

careful of my language' whictr waa guiue co1orfu3-

in ttroee days . And 'I canrt expLain why I strarted

t,o read ttre bible, and through trhe course of that' ,o
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PETITIONER'S EXHIBIT H

Geoff Serata

351

r had never considered myself t,o be a sinner. f

never understood Godts l-ove, his mercy, his

holiness. And as I considered my sinful natsure,

in trhe light of God's holiness, I feltr very mucb

in need for his forgiveness. And as I had read

that his forgiveness was rea1ly avaiJ.able, Ehat

the penalEy for my sin had already been dealt' with

when Christ wenE to the cross at, Calvary and thaE

all I simply Lrad Lo do was acknowledge, confess in

a g6nuine fashj-on, undersE.and wit'h a repentanE,

heart., a broken hearE, my sinful nature and ask God

for his forgiveness. And it wast for me quitre a

powerful moment and continues t'o be. Never

knowi"ng of God, his desire of a Personal

rel-ationship with me or anybody else and newer

knowing who .Tesus ie and why he died, being

suspicious of something more t,han this E,emporal

reality that. sort of, noE, having any knowledge or

underst,anding of t,hatr. That woul-d have been about'

November 2, 2OO2.

O. In a jail ce1l?

A. In a jail cell.

O. Right here?

A. Right here in Ravalli Count,y. Thankfully

cried outr t,o God f or }.is f orgiweness, received iE' ,,

Charles Fisher Court RePorting
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PETITIONER'S EXHI

Deputy Robert Smlth

believe one of them was involving an animaL, an

injured horse. Al1d we rlave r beiieve Harris is

involved in a, I don'E, like the Eerm, butr a

homeless etrelter on the north end of t.own. They

call it the L,igfrtrhouse, and we trave several

responses t,o thats location, and I've visited wiEfr

Harris a couple of t'imes on trhose responses '

Thatfs aboutr the extrent of it'.

O.Andwhentherearet'tringsaEthehomeless
shelEer,i,st,tratwhat'sorEoftrhingisictrhat'
you go to the Llghtrhouse for?

A. Disturbances, intoxicaEed individuals'

just notrhing real serious, justr we got t'o go' of

course, buts

O. Mr, Himee isn't the intoxicated and

disorderlY one?.

A. No, rro, huh-uh. No, sir ' It ' s the

residenEs, I guesa ie t'he word I'm looking for'

O. Okay. Do you know his repuE'at'ion in t'tre

communiLy for truthfulness or tronestry?

A. I donrE.

A. How about Mr. Seratsa? Do you know Geoff

Serata?

A. IJess than I would know llarris Himee '

O. OkaY. Turning tro E'he inst'ant'

rrEkhiSffe

1

r)
A

3

4

5

6

7

I

9

L0

11

1.t

1_3

L4

l_5

L6

L7

18

19

20

21

22

23

24

25

Charles Fisher Court RePorting
503 East Mendenhallo Bozeman MT 59715' (40O 587-9016



1_

2

3

4

5

5

7

I

9

L0

LL

L2

13

L4

15

L6

L7

18

L9

2A

2L

22

23

24

25

PETITIONER'S EXHIBIT H 353

Deputy Robert Smith

invesE.igation, can you tell me how you got,

invol-ved inwest,igat.ing this?
A. This parE,icular case?

a. Yes.

A. I don'E remember specific dat.es, but I
was giwen t.h.e call mid afternoon when I was

working the day shifc, and that is our most busy

t,ime for cal1s on day shif u. And r had made a

contactr wit}. Mr. Seratra, kind of gotr just a brief
synopsis of what, he was wanting to report,, had a

feeling itr was going'to be a lengt,Iry inwestigation
that, I didn't trave time immediately for with Uhe

call volumes that. were coming in and scheduled an

appointmenE uo meeL with him the nexE morning

whi.Le trtre call volume was low and find out whaE he

needed tro report,.

Q. So did he come in Ehe next morning ttren?

A. No, sir. I went, t,o tris house.

a. oh, so on trhis address here of a74 Nort,tr

Shosltone Loop, ttraE's SeraEa's ]touses?

A. Yes, sir.

O. And you trook a recorded sEatement in his
trouEe?

A. Yes, sir.

a. Okay. And Ehen after wtraE do you g

Charles Flsher Court RePorting
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PETITIONER'S EXHIBIT H 354

Deputy Robert Smith

trhe game trime?

A. Like I said, you know, I show up, start

the interview, trave him tseII me t,he etory, go and

ask some fill--ln guestions. I come back, tlpe it

up, and standard procedure ie tro go through, You

know, print, of f everybody invoJ-ved. I like tso do

their the 31, driverrs l-icense informaEj-on, s,o

I know t,hat my informatrion on t,Lreir name,

spelIing, everyt,hlng is correcE. Criminal histrory

is st,andard procedure only when we do reporEs on

individuals; and E,hen reread it' and make sture

eweryttring looks good and it''6 put in a reporE box

and ttren aseigned Eo whoever iE needs co go tro; or

back, if it's known, fill in the issue-

O. I know on May 2, 2oo9r }/oll take the

interview, whieh I learn now j.s tshatr is ats Mr.

Serata|s house. And if you turn Eo page L5 of

your reporU

A. Yes, sir.

O. itr says dace, ,IuIy 8, 2oo9 - So werre

now Ewo, Etrree months Iatrer. "As of t,his daee and

time, Irve had no contact wiE,h Geoff Seratra

pursuant to this invesEigaEion, " ta da, ta da, tra

da. rrDue tso ttre amountr of Eime trhatr ha's pasged,

I rm going tro close t,his case due t,o lack of t_L

Charles Fisher Court RePorting
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PETITIONER'S EXHIBIT H 355

Deputy Robert Smith

cooperatrion }:y tshe vicuim, Geof f SeraEa ' 1l

MR. TASL,OVICH: I t,hink this was

Det,ect,ive Maus, if I'm noE mistaken, who did thie'

MR. FLAHER?Y: And trhis is supPosed Eo be

an informal recorded interview, so please jump in

and help me. OkaY.

A. This is the first time I'we seen Chis

form.

0. (nY ur. FlaherEY) oh, okaY'

A. This ie DeEective Mausr noEe, not mine'

O. Okay. So you prepare Irm looking atr

page L4. You sign your report 5/2/2OO9?

A. Yes, sir. If I could just' clarify reaL

quick, if you refer Lo pages 1L t'hrough 14, and

I would have to ray the majority of the background

information inrrolving trhe indiwiduaLs would hawe

been my rePort sent, t,o the deEect'ive.

a. OkaY. The NCIC on Ehe back is

A. Yes.

O. OkaY.

A. And again, I mean, this was t'hree years

ago. Sterling may have added more detailed

informat,ion on E,he NCIC st,uff to t.]re back. I rrave

no way tso recolJ.ectr how many pages I sent down'

a. And I believe what you've got here in L2

Charles Fisher Court RePorting
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PETITIONER'S EXHIBIT H 356

Deputy Robert Smith

Exhibit 30 is what, you gave tro Lrynn Egan of CSI

that E,heyrve given t,o me, and that's all Irve
got this. And at, number page L4, you say,

"This int,erview was recorded and downloaded t,o the

RCSO server. !l

A. Yes, sir.

O. And I'11 be wanting tro ask you some

quesE,ions abouE Exhibit 29, wtriclr is our best

effortr tro Eranscribe your int,erview.

A. Okay.

O. BtrC aftrer you took the iniUial intrerview

and ttris report, did you do anyt.tring more?

A. Not at thaE, point,, no. f was like I
said, I was following standard procedure of based

on the t)1tr>e and Ehe Ei.ze of Ehe inwescigatrion, I
did a brief initial and sent, it, down the line.

O. And when you say rrsenE it down the line, 't

that's going tro be send it, t,o Sterling?
A. To trhe det,ectrives. IE, goes generall-y to

Lrieutenant Potter and tre aseigns it Co one of his
guys.

O. Okay. And ordj.narily you would as

parts of how you inwestlgate, do yorr get statementrs

from ttre t,arget. defendant before you putr in a

report? L3
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Deputy Robert Smith

on Mr. ,James Bryant, again referring Eo Ehe FBI

number.

O. OkaY. And where does tshis who is

generat,ing t,his reportr? I see it''s sent Eo Deput'y

Rob SmiE,h.

A. It. is. This j-s when I request criminal

hist,ory from dispatctr, they run atate and

national.

O. So uP at t,he whatr does this mean at

the top? Can you expLain trhis alphabet?

A. I reaIl"y canrE other than it is sent Eo

me and my attentrion. The alptranumerj-es Irm not

rea1Iy sure.

O. Al]. right. And this is called a rap

street. Okay. TaLking of rap e}.eets, did you also

generaEe a raP sheet for Serata?

A. I don't recall.

O. Would you would t'hatr be part of your

ordinary protrocol t'o requesE rap sheets on all

involwed people, complainanEs as weII as vicbims?

A. Generally, yes.

O. Walk me through this, Rob, if you wouLd''

A. Let's gee. Subject name, tfames Bdward

Bryant. Again, ref erring to tlre FBI number,

social secr:rity number, physieal descriptrion, h,aLr 
=,
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Deputy Robert Smlth

NCIC check so we can learn wtrat the real rap 6heet

is for Mr. Bryanc?

A. I would Presume I can do that.

O. Woul-d you mind doing thats? We'II t'ake a

break, and we'II t,ake Mr. Maue?

MR. O ' NEILL: And werre done wiEh Rob?

MR. FLAHERTY: WeII, I want him to come

back wit,h che correcE rap sheeE,-

MR. LTASLOVICII: Will you geE trhe rap

sheet right awaY?

THE WITNESS: I will run down, and. if

theyrre noE too busy, shouldnitr t,ake t'oo long'

MR. O'NEILL:. I would ].ike to finish up

with Rob so tre can go home if trlraE's al-I rigtrt,

PaU.

MR. FLAHERTY: Sure .

(Whereupon, the depoeiE,ion was in recess atr

2254 p.m. and subsequently reconvened atr

322'7 p.m., and Ehe foLlowing proceedlngs were had

and ent.ered of record: )

E)GIIBIT:

(Deposit'ion Exhibit No' 31 marked for

ideneification. )

O. (By ur. FlaherEy) Rob, we t'ook a Iitrtrle

break, and. you wenE out and ran an NCIC. Is thatr 45
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PETITIONER'S EXHIBIT H 359

Deputy Robert Smtth

what, you called t'his? WhaL did you do?

A. Yes. I wenE down t,o dispatch, showed

Ehem the i-nf ormation on Mr. BryanE. t}.atr we have

here and. asked them Eo run a background check, a

crj-mina1 history on Mr. Bryant. And the only

things E,hatr E,hey could supply me, because we are

unable tro find a Positive
O. Soeial- SecuritY?

A. tLre descriptors wit,h Social Securitry

number, w€ were able to find a col-orado Departrment

of Motor Vehicles record, matching dat'e of birth,

and relat,iveLy close physical descriptors, brown,

brown, 5 | 1Lx, L64 with no tristory ran on there'

Again, if you noEice here, it says social seeurity

number is unavail-ab1e.

A. OkaY

A. So we canr t run any furcher t'here ' Outr

of Maryland, w€ had a maEctring Photograph' Again,

previous hiseory you can see trere a younger

version.

a. Yes.

A. I woul-d Presume it, would be the same

male.

O. okaY

A. Again, no Social Security number 46
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Deputy Robert Smith

avaj-Lab1e. Again, reLat,ively close descripeors,

matching date or birEh witlr it, iooks like

violat,ion dat,es from May 27, tg78 through roughly

March 10, L997.

A. OkaY. And are those al-I t'raffic

offenses?

A. Looks Like, just running t'trrougtr t'hem

real quick, strartring atr trhe first olte, 1978,

discharge refuse from a motor wehicle'

O. Lit,t,ering, huh?

A. I would sErf, threw something outr of a

car. Automatric signal, not sure exactly what trtrat

is. Driving ability impaired by a1cohol,

exeeed.ing, improper pass, failed to obey flashing

signal, something in reference tso suspended court'

failed to appear, failed tro obey auop, yield sign;

speed,ing, exceedlng the speed l-imit; fa'iled to

appear; failed t,o appear; improper posit'ion, not

exactly aure; speeding maximum speed; exceeding

maximrrm speed; eicceeding maximum speed, exceeding

maxirnum speed; faiLed tro wear seat beIE, noE exacE

verbaEim, but, that's what itr is '

Notr sure about' the PersisiuY (sic) 
'

failed E.o comply. Irm noE sure what' Ehat' is' And

ttren it, looks Like juet, speeding, nots wearing a 47
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PETITIONER'S EXHIBIT H 361

Deputy Robert Smith

seac be}t, speeding.

O. Okay. so basically itrrs all

traffic-relat.ed offenses on t,his rap sheet?

A. I E,hink there was one DUf .

a. okay. Did we get, t,his nurnbered?

A. I'm sorry. It's in there. It I s on the

very botEom, sir, and it is numbered.

O. Tkranks .

p1R. O'NEILL: What number did you put on

that,, 31?

A. (By Mr. Flaherty) Quite a differenE rap

street than ttre one t,hat got, transmitted t.o t,he

Commissioner of SecuriE,ies and Insr:rance?

A. Yes.

A. ilust last few questions here. Did Serata

discuss with any officer in the sheriff's

departmentr tris discussions with t,he attorney that

was going to represent, him? Do you know?

A. I don'E know, sir.

A. Has Mr. SeraEa ever done any work with

trhe RavaLl-i County Sherif f 's Of f ice?

A. I don't know. Going back tro trhe attorney

thlng, t.he on1y reference }re made tro an atrtrorney

was lre had consult.ed, I Ehink, with Mr.

DaEsopoulos at one poinE, prior tro our 48
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PETITIONER'S EXHI

GeoffSerata

a. Did you know that he had Lasik surgery?

A- No, sir.

O. I want Eo learn about, your contact with

Ehe Commissioner Fo:c Securities and Insurance"

llow did you come tro contact, t'tre csl office?

A. Ttrere had been an art'icle in Ehe paper

that talked about. increasing occurrence of frauds

and that the Strat.e Auditorts Of f ice I think

investigat,ed. t,haL kind of et'uf f . And Chat was in

tshe back of my mind, I guess. I think I mighE'

have called the St,at'e aE, one point looki-ng again

for adwice as what I might be abl-e to do,

believing that I had been ripped off. And then

when I brought Ehe evidence to tshe sheriff's

depart,menE, I beliewe trhey forwarded it to the

Stat,e, and Ehat's how t,he StraE,e offi-cialIy got

invoLved.

O. Did they caII You,

A. I donitr remember.

MR. LASLOVICH: By

or did you calJ- trhem?

IEltrifffiB
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the Office of Securitiee and

MR. FI,A}IERTY: CSI,

(By Mr. FIaherEY)

I don't, remember.

them, you're meaning

Insurance?

yeah.

Wtrat was the answer?a.

A.

o. Okay. Did you discuss wiCh Mrs. Egan

Charles Fisher Court RePorting
503 East Mendenhall" Bozeman MT 597f5' (40O 587-9016



PETITIONER'S EX

DeputY Sheriff Sterling Maus
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MR. O'NEIIJI': You aLready hawe aII the

information in tlrere ' Pat '

A. You hawe all the information' It's all

thereexceptrforthatnightladmietedt'oyoutrhat'
I probab3-y didn't copy Ehatr because Elrose are my

noteg.

O. (By Mr ' FJ'ahertry) okay ' AIl right '

WeII, and' I aLso noLice in your case file that

leg,s at 1east, you'I1 hoLd this' rigtrt? We ean

subpoena t'tris at the t'ime of Lrial?

A. Yeatr.

O. I want to ask

uhis, butr before I do

about this caEie '

A. This case was a fraud investigation that

was taken in May of 2OOg' It' was Eransferred to

decectives. I ended up wit'h iE ' Strorgly af trer

ttre init'ial report, I ended up having contact wit'tr

Mr. Seraua who advised me t'hat he had been in

contacu wit'h an atuorney and had provided his

records to tlrem'

O. Do you know who E'hat' atrLorney was?

A- I couldn't t'eII You'

O. OkaY.

,it. In iluly, I ]radnrtr heard anything from

you some questions about

Ehat, tell me whaE You know

503East*",':liillT,T"1*!lu'r.!B?l'lltoross7-e0r6
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PETITIONER'S EXHIBIT H 364

Deputy Sherlff Sterling Maus

Mr. Serata, 8o I filed the cas'e or closed itr' and

it was reopened in 'January of 2009 ' or'

correctsion, 2OLL-

O. Why? Why was lt' closed and wtry was it

reopened?

A. WeII, closed file. I closed it, because I

hadn't had. any cont,acts wit'h Mr' Seratsa' and I

didn,tr know what ttre statua waa in regards to him

and. trj.s atrt,orney- I reopened it' because

Mr. Seratra trad had contsact with one of my

detecE,ives and aEked what the scatus of the case

waB. I contracued him. He advised me yes?

A. Somet,hing' s bangj'ng '

A. It' s my f oot . I'm sorry 'rn t,apping

the desk. I'm sorry. So where was l?

O. .You can t,ap just Bo 1-ong as r"e know wtrere

icts coming from.

A. Yes. Where was L? He asked wtrat' the

statuB of tshe caE e was ' And at' t'haE' point' ' I

contsacEed Mr- Seratra, had him come in' We went

over tlre case, alL of his documents' And ac that

Boint, I spoke wit,h my lieuEenant'' Lieucenant Dave

Pot,t,er. He strated it appears -uo be a securi'cy

fraud caEe and suggested Ehat we cont'act the State

.AudiE,or' s Of f ice . L0

Charles Fisher Court RePortlng
503 East Menaennail, Bozeman MT 59715' (40O 587-9016
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DeputY Sheriff Sterling Maus

Chrrles Fisher Court **',*n,q 
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L1

L2

13

L4

r.5

L6

L7

18

19

20

2l

22

23

24

25

A. OkaY '

A. I contacted L'ynn Kurt'z' spoke with him on

that same d'ay aftrer I had gottren done speaking

wit,b Serata, and tre said he was very j-nteresued in

this case. And at' that point'' I copied trhaE whole

ca6e file on thatr date and sent it to trim'

a. Who is lJlmn Kurtz?

A. NoL LYnn KurEz ' Its's l-rynn

MR. LASLOVICH: Egan '

A. Egan' Excuse me' Llmn Kurtz works aL

trhe strate crime Lab' r apologize'

O. (By Mr. F'Lahertsy) I'm happy trhat yourre

noE ttre onJ.y one E'hat kras miswires in ts'tre brain '

A. I do.

O. I h'ave trhem troo '

A. So trtre case waE' senE tro the State

Auditor's off ice, and that's ttre last I trave had

anY deatings dealings wiEh it''

O. WhY LYnn Egan? WhY did You refer to

send it' to LYnn Egan?

A. Because I diseussed this witrtr my

lieutenanE, Detective Lieut'enant' Dave PoLter' We

tooked atr Ehe case ' It' appeared t'hatr itr was

securiEy fraud, which is bect'er handled by t'he

stratre auditror, office. So I caLled Neil Burnetrt 11
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Deputy Sheriff Sterling Maus

who is a friend of mine who I worked insurance

caEegwiuhint,}reSLateAudit'or'soffice.HepuE
me E,o Llmn Egan. I spoke wit'h Lynn Egan'

e>cplained tro him what I was 1ookj'ng at' ' He said

to send Ehe cas,e file to him and ttrat ttrey would

take it..

O. Okay. And the detect'ive Ehatr seratra was

first contacted in your depart'menE' Lo resurrect

ttre case, what was Ehat detectiwe's case?

A. Resurrect iE?

O. It, was closed, and I trhougtrtr I treard you

say now and earlier t'hat somebody in your office

he was working with.

A. Itr would have been me' I'm trtre only one

working I lrra,s the onJ'y one Dave Potter was

involved in itr a Lieul-e bit, I believe' 8L the

beginning of this . r ended' up wit'h the case ' I 'm

Ehe one that' had concact witrh him' wiLtr Serata'

I rm ttre one ttrat cLosed it . And then tshere was

some converstat,ion about resurreeting it ' and I

don'tr know. I would have t'o look aE' t'hose beeause

I Lravenrt reallY looked at that '

O. Okay. Was Serata doing any v'ork with

anybodY in tlre strerif f 's of f ice?

A. Not, to my knowl'edge' In regards to work' LZ

s03EastM..::,ffi lt,S:1h*'i#'f f,?".iiflroos87-e0r6



PETITIONER'S EXHIBITpHce 3GZ+

DESCRIPTION I

__.1
I

I

--i

- 'rti

Yfn c-a}! a^-aal saxi\ol.S

1-.;fl

.-.-.-l

RAVALLI COUNTY SHERIF'F'S OFFTCE - C.ASE.A.CTTVITY LOG

E NAI\{E: OFFICER:

$(\elrr-or'.. . -



lt PET|TION ER'S EXH I Bl,tr5L 3.#
RAVALLI COUNTY SHERIF'F'S OFFICE. CASE ACTIVITY LOG

DESCRIPTION

1*O--ma<a-C.+.

'-.'- -'-i
nf.fr.ae*^-.-.!

F"\rlAi I

I



PAGE a -/L
RAVALLI COT.INTY SHERTFF'S OFFICE - CASE ACTIVITY LOG

*



RAVALLI COT.'NTY SHERIFF'S OFFICE. CASE ACTIVITY LOG

ASE NAME:



PAGE of

RAVALLI COUNTY SHERIFF'S OFFICE. CASE ACTTVITY LOG



I

I

PETITIONER'S EXH rH*triffifr

MONTANA SECURITIES DEPARTMENT
INVESTIGATION REPORT
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I

CASE NUMBER:

PREPARED BY:

SUBJECT:

DATE:

02-01-11-341 I

Lynne Egan

James Bryant, Harris Himes, Duratherm Building Systems' lnc'

and Monarch Beach ProPerties LLC

Apri! 20' 2011

This lnvesggation was opened as the result of a conversation with and refenalfrom

Detective sergeant st"iring M.is (Detective Maus) of the Rava[i county sheriff's office on

January 26,201f r.g"iding . Si_S9,OOO investmeni made by Geoffrey Serata (Serata)' a

resident of Hamirton, naontln". Deiective N4aus told the Department that serata had contacted

the Sheriffs Offrce r"g;rdinJ in lnvestment he had rnade with two pastols of his church'

Calvary Ministries, in 
-Hamlli-on. 

Serata reported that he made the $150'000 investment in a

company called ourainerm euiHlng Systems, lnc. (DBS) on June 6. 2008 and' to date' has

received no evidence-;ihit o*nutinip in the company, no t"l"n on his investment as

piori..O, and that p"rioiH."is Him'es (Pastor Himei) and Pastor James Bryant (Pastor

Bryant) wilt not r"turn nii t"t"fnon" catlsor provide him any information regarding the

investment.

James Edward Bruant (a/M_a Jeb Brya!)- Bryant's tas!-!r9ry1 address is P'O' Box 540'

Hamilton, MT S9B4o 5[,i iro eo*ran R6ad, l-iamilton, MT 59q40 Bryant's date of birth is

November 11, 1960, 
-6ryanrs 

social Securlty number is 414'1 1-1745. Bryant is a pastor with

;;tr;ry Ch;bLiin i"ririon. Bryant is not now nor has he ever been licensed to offer and sell

securities in't\dontana. Bryant h'as the following eriminal history record:

000001
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I

I

I

I

Harris D?v Himes- Hime's last known address is P'O' Box 540' Hamilton' MT 59840 and 116

Bowman Road, Hamilton, MT 59840. t'timeCoate ol birth is March ?6' 1942' Hime's Social

Security number ir SSi-gb-abga. nir"" isallegedly an attorney and he is also a pastor at Big

Sky Christian Centerin iamitton. Himes i. not"no* nor has he ever been licensed to otfer and

sell securities in Montana-

- Duratherm Building Systems, lnc' (DBS) doesnot app?3r

" 
fi 

' 

" 
i*i." ss 

"rrti"tv: :? ?:^H.1'J lH ii"ilv 
ri I i ns s w ith

ilff il,iffi # ilffi il L 
" 
r, Li i. n n o r n a s it m a d e a nv II19: 

-1 
Il :H" T:.ff

S;'ffi :!'S:':ffi?li:'iffi ,il,#'ffi ;;;?litiir!tts:qq,'!it+"i**i::i;::,5websiteit
;;'"ffi f ;'fi l'.,:'ffi :ffiftH;i;giif f ,}1l't':"*[11,1';11o;":*Hkg;l#ff '-,ll[:,T:HtX:ffi #'"ilil1,#:,i:5{:ell::;l:,tyx:ig::T:,::"d,::t}"iJ;*;]trists
:'li3fJ;X;H'ffi ;'u'ffi ,-d,-iig:ibdg*'ittB:.'::ly1::f,ff :;i j:Tr":,il:"
ef?,"rTjHffiiJ,Iil,;ilni* " 

tl"-rritv i" costera,'puerro Escondido, oxaca, Mexico.

MoB.arch Beach Ppo,?rties L!..C -Monarch Beach Properties LLC, according to instructions

orovided to Serata by Pastors Himes and Bryant on wheie to.send his $150'000 investment' is

i',ffi; "i;il;;H;" 
parkway, Rocrvilte, rrito zoeso. I r:rle* of this address indicates this

location is an apartment complex. R review of the Maryland secretary of state's records

indicates Monarch Beach Properties has never fited LLC documentation' Monarch Beach

PropertiesLLC.accordingtothe-do",*nt'onfilewitnHarrisBank.islocatedatP.o.BoxS40.
Hamilton, MT S9B4O. t.lo-niicn Beach proieiies nr. n",u' {iled with the Montana Secretary of

State. The two signatoii;s fot tn" Harris Bank account are James and Diana Bryant'

ILBACKGROU ND OF Vl9TlM:

Geoffrey serata, is 52 years ol-d, lives in Hamilton, MT. and can be reached at (406) 369-1336'

Serata suffers frorn aOvanced liver AiseasJirom hepatitis C' arthritis' has multiple fused

vertebrae and a failinii;; hil itrat is r"xing 
"ob"tt 

into.his body. serata is disabled' Prior to

his being disabled, sJrata was a master i;;Firfi. Serata has n-o retirement and no retirement

savings.

000002
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ul. TIMEUNE OF TNVE9TMENT:

h^^naAae ,nnz -soraia reneiverd notiee that he would be inheriting approximately $150.000
.Jeugaragva. -vv 

a

from a step{randmother.

JanuarvlFebruarv 200g- Serata dlscussed his impending inheritance with Pastor Himes'

Himes introduced Ssilia to an investment in OgS. Himei told Serata that, in exchange for a

$150,000 investment, d;A;;rld recelve aZ1o/ominimum annual retum for 2 years or a 5%

ilil;hip*iit ogs *itf.r 
" 

200/o aorusl return and'perks" for a longer'term investment'

March 2008- Pastor Bryant did a Power Point presentation-for serata about DBS' Serata

.d;f6?$ISg,ggginvestment, which would give him a 5% ownership in DBS'

June 9, 2008 -Serata wired $150,000 from his account (entitled "lmage of Truth") to Harris

Effifile g'o. tt flblo Monarch Beach Properties, LLC, Acc1,48a2208553

June 26. 2008- serata travelled to and arrived in Lewisville, TX to join Pastor Bryant' serata

aiA so-Uecauy" he was told he would be paid to provide electrician services'

Julv-24. 2008- serata and Bryant lefl Texas for Mexico, aniving in Puerto Escondido' where

OASUacitity was allegedly located'

Auaust 10,.2008- Pastor Bryant left Puerto Escondido, leaving serata behind and alone'

August 27. 2008- serata left Puerto Escondido and retumed to the United states'

rV. r!$vESTlGATl9N:

The Department reviewed information provided by serata to Detective Maus'

ln earty January 2008, seratadiscussed wilh Pastor Himes the fact that he was about to inherit

$1s0,000. Serata tor,i r-rir".r niwinted to invest the money in an ultra-conservative. risk-free

investment that would ptorio" income to support ministry work and provide a.retirement income'

pastor Himes sottciteo'serata to invest in Ob's, a company Pastor Himes and Pastor Bryant told

serata they had created to build structured insulated panets.lsles)' Ihe Pastors told serata

that they,.too, woulO be tnu"tting in DBS once they s6td ttreir interests in a mining venlure'

serata claims the Pastors told hlm the DBS investm.ent was a "sure thing'and that the

investm6nt would ue o'oingtne.Lord's worr by making slps to build churches. orphanages.

hospitars and shertei, t"iin. homeress. The pastors iord serata, both verbaily and in e-mail.

that DBS could produ-ce-'ziio p"n"L p"r aav 
"iiis 

facility in Puerto Escondido, oaxaca. Mexico,

with a profit of $10.00 per panel. 
-rngy 

tot-o nir. uotn verbally and in an e'mail dated May 28'

2008 from pastor Bry3fiiiffii ObS nrl buyers waiting to purthase 800 hornes' They told him a

group ln costa nica GntLJ bes to ouita inem a simiar structural insulated panel factory and

in"ti*o more deals were being worked out with Canada and China'

serata claims the Pastors told him DBS had a factory in Puerto Escondido as well as a S-year

access to a beach house. serata claims G pr.iorr enticed hint inlo the investnrent by telling

him they would ,""'ni, "r 
an electrician ii r," factory, setting up a new glue gun' He was to

l
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be paid by DBS at a rate of $1,000/week plus expenses. ln an e-rnail dated May 28, 2008 from

Frjt gryrnt fieb1 160@vaho.o.com), Paitor Bryant told Serata he would earn 24a/o, or $36,000

ayear'ont,,i'iffintostatethelongtermlooksmuchstrongerforthe
investment.

The pastors provided Serata with a Subscription Agreement for his investment in DBS. A

review of the subscription agreement indicates the following:.

a. page 1 includes language that "Each share controls POINT ZERO ZERO TWO (.002)

perient of tne compiny-and all ore values. (According to the Pastors, DBS built
'structured insulaied panels and was not involved ln miningl;

b. iage 1 incfuOes t-njubge that "lt [each share] also guarantees that the subscriber shall

reclire pOINT zERb zEnO rWO (.ooz) percent royalties of the mine's defined net

proflts. (Again, DA;S altegedty buit structured insulated panels, it was not a mine.l

c. 'iige t iirUTcates DBS relied on Sections 3(b), 4(2), 4(6) and if applicable, Regulation D

of i-he Securities Act of 1933. (Again, DBS has never fited with the Securlties and

Exchange Commission.)
d. ltem 7 on page 2 indicates 'subscriber is accepting shares in DBS solely as an

investmeni" (This ctearly artlculates the fact this apportunlty is an investment

opPortunitY)
e. ltem 10 on page 2 indicates "all distributions of funds are overseen by the [DBSJ board

of directors. lihere does nof appear to be a Board of Directors and all of Serata's

investmentfunds went into a'bank accountfor Monarch Beach Properties, LLC

which was controtted sotely by Pastor Bryant and his wife' Dlana.l

f. ltem tO on pale 2 indicates ;the officers snill keep books of accounts into which each

transaction snltt Ue fully and accurately entered. These books of accounl shall be kept

at the company's princlpal office and shall be available during reasonable business

hours for inspecii|n and examination by any investoror represenlatlve..'.(S-erata's

lnvestment rinis were placed ln an account entitled Monarch Beach Properties at

Harris BanR which is an account owned and controlted by Pastor B-ry-ant and his

wife. Serata has not been providedaccess lo DBS financial records.l
g. page 3 includeJ language that'subscriber understands that DBS will issue certificates- 

of |wnersnip anO rolani income in the form of Cash Dividends and Cash Dividends,

Mlla, Annuiiy. (Serita has not receive a certificate of ownership nor has he

received aiy iasn Dtvidends or Cash Dividends, Villa, Annuity'l
h. page 4 indicites in exchange for $150,000. the subscriber (Serata) would receive

pO]ruf EIGHT iHREE perdent (6%) ownership in DBS. (.0083 is not equal to .06)'

on June 6. 2OOg Serata wired s150,000 from Ravaili county Bank in Hamilton to Harris Bank in

Rockville, MD. Rccoiding to bank wiring instructions provided to Serata by the Pastors. the

recipient account *r. MJnrtch Beach Froperties, LLC, located at 876 College Parkway.

noirrilu, MD 20g50. A review of the Harris Bank account statements and supporting financial

instruments indicate Serata's money was spent as follows:

PETITIONER'S EXHIBIT H 375

TiiiouJpayees, including Bryant a ndViiiouJpayees, iii6ruoing erva;t ano--' 
I

Himes -_
American ExPress credit card--- |::4 I

.t
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Serata travelled to Texas in late June 2008 and purchased multiple items to take to the DBS

facility in Puerto Escondido where he understood he would be providing his electrician services

for compensation of $1,000 per week. He them travelled to Puerto Escondido with Pastor

Bryant. When he arrived at the location where the DBS facility was supposed to be located he

deicribed it to the Securities Department as a "shedn on a farmer's land. Serata spent 17 days

in Puerto Escondido with Pastor Bryant. attempting to get DBS up and running but determined

there had been nothing purchased, there was no electricity to the "shed', there was no

documentation for DBS and there was no beach house.

ln an e-mailto Pastor Bryant dated August 17, 2008. Serata demanded the following

informatlon regarding his investment in DBS:

All assets held bY DBS
Names of partners, their percentage of ownership, their type of inveslment (cash. real

estate, etc.)
The relationship between DBS and Monarch Beach Properties, LLC, Monarch Beach

CloisterS. and any other related bUsinesses, companies, corporations

Qualification of his DBS position as a 6% shareholder

Qualification of the other shareholders and their position

Any other investors and their lnvestments
Duratherm's expenses, to date
All other pertinent information
Technical information on everything

pastor Bryant's e-nrail response to Serata dated Augus!?9: 20qB was that DBS is "50o/o held by

God's Eternal Testament; .5o/o by Filipe; 60lo by Serata; 39% by Monarch Beach (note, this does

not add to 100%.) Pastor Bryani further slates that Monarch Beach's 39% ownership owners

are his wife Diana, his mom, 3 of his cousins. Ryan Bell. Brad Hyde. Kathy Sayel and Pastor

Harris. Pastor Bryant remained sitent to atlof Serata's additional requests for information.

ln an e.maitfrom.Serata to Pastor Harris dated August 22, 2008, Serata confronted him with

allegations of fraud. He stated there was no factory, no beach house. and that he had been

scamrned.

ln an e*nail dated September 9, 2OOB to both Pastors, Serata summarlzing events leading up to

his investment and nii trip to Mexico and the fact that he believed he had been scammed At

the end of the e-mail he 6xplained he was planning on filing criminal complaints and invited

them to participate in "reconciliation.'

a

4 Me.-rchqldise(glgc3-Le9,_9.tgJ_
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ln a response to Serata's September 9, 2008 e-mail dated Septernber 16, 2008, Pastor Harris

claimed that he had never suggested Serata invest in DBS: he stated Serata was a

sophisticated businessman; he stated Serata was never offered an investment with a20o/o per

yeir return; he stated the venture was a start-up venture: he told Serata ihat he and Pastor

bryant had lurned down another potential investor in anticipation of Serata's investment and

thit Serata's $150.000 came 2-months later than expected; he told Serata he was not asked to

go to Mexico; he accused Serata of driving a DBS vehicle back to the United Stales without

Fermission: and admltted the beach house was not on the beach. At the end of the e-mail he

itateO that he was parting friends with Serata and that DBS was under no obligation to "buy you

out but will endeavor lo do so."

After not hearing from the Pastors for over six months, Sorata filed a police report with the

RavatliCounty Sheriff's Department on May 3, 2009. To date, Serata has not received any

documentation of his investment, has not received a return on his investment and has not

received a return of his principal.

POSSIBLE VIOLATIONS:

Violatlons bv Pastor Brvant and Pastor Hlmes

pursuant to S1el 0-201 (1 ), MCA, 'it is unlawful for a porson to transact buslness in this stale as

a broker-deiter or sateiperson, except as provided in 30-1G105, ttnless the person is

registered under parts 1 through 3 of this chapter.

pastor Bryant and Pastor Himes may have violated 530-10'201(1), MCA, when they

offered and sold ind investment in Duratherm Building Systems, lnc. to Geoffrey Serata without

being registered in Montana as a salespeople.

Pursuanl to $3G1@201(13)(g), MCA and ARM 6.10.126, forgery, thefl, non-disclosure,

incomplete Jr'sc/osure, mrssiaiument of material tacts, manipulative and deceptive pnctices arc

alt deemed fraudulent, dislronest and unethical practices.

pastor Bryant and Pastor Himes may have engaged in dishonest and unethical practices

in the securities business when they misappropriated the money entrusted to lhem by Geoffrey

Serata and by engaging in other conduct such as forgery, theft, non-disclosure. incomplete

disclosure. misstalement of materialfacts, manipulative and deceptive practices.

pursuant fo g3Gf 0-3 01(1)(b), MCA, it is unlav'tful tor any person, in connection wilh the

offer, sale or purchise of any iec'uiity in, into. or from lhis stale to "make any untrue stafement

of m'ateial facl or omit to staie a malerialfacl necessa ry in order to make the slalements made.

in light of tho circumslonces uncler which they are made, not misleading."

Pastor Bryant and Pastor Hirnes may have violated S3O-10-301(1Xb). MCA in

connecgon with tfre offer and sa]e of a secuiity when they made untrue statements of material

fact when they told Geoffrey Serata that Duraiherm Building Systems, lnc. had buyers waiting to
jurchase B0O homes, wnen tney told him a group in Costa Rica wanted Duratherm Building

bistems, lnc. to Uuitd them a similar structuial insulated panelfactory and when they told him

that two more deats were being worked out with Canada and China when the faotory was

actually onty a shed and was not producing SIP panels.

6
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pastor Bryant and Pastor Himes may have also violated 530'10-301(1Xb). MCA when
rharr in aannaatian ruith lhe nffer ancl sale of a sgCUfitV.
rr a9, I aa I vv. .. rvYr.v' '

o Omitted the fact that they were not registered to sell securities in the State of Montana:

. Omitted the financialcondition of Duratherm Building Systems, lnc'

c Orhitted speciflc information about how the proposed rates of return on the investment

were to be generated
. Omitted baikgrounO information on the officers and directors, including but not limited to

their names, irincipal occupations for the previous five years, ownership or interest held

by each Person
r Omitted the risks involved with the investment;

r Omitted the fact that Serata's investment monies would be held in an account controlled

by Pastor Bryant and his wife;
. Omitted the fact that Serata's investment monies would be used for purposes other than

operating Duratherm Building Systems, lnc.

o Omitted the issuer's background ancl/or history, including but_not limited to, any

regulatory or criminal acti6n issued against the issuer or its offers and directors, among

other things.

pursuanrto g30-10-3 01(1)(c), MCA, it iS unlavtfut fw any person, in connection with lhe offer.

tiiiii iuniuse of any'se'"iiity i,r. htlo, or from this slate to engage i7 any act, practice or

course of Dusiness tttit operates or woulcl operate as a traud or cleceit upon any person'"

Pastor Bryant and Pastor Himes may have violated s30-10-301(1xc)' MCA. in

connection with the offer and sale of a secuiity when they engaged in^an act, practice or Gourse

of business that operates or would operate as a fraud or deceit upon Geoffrey.serata by offering

him an investment in Duiatherm BuitOing Systems, lnc. and told him they had buyers waiting to

furchase g00 homes, wh.n tn.y told hiir . gr*p in Costa Rica wanted Duratherm Building

3t;6;, tn.. to buitd them a simllar structuril insulated panel factory and when they told him

n"t t vo more deats were being worked out with canada and china, when the factory was

actually only a "shed" and not producing SIP panels'

Pastor Bryant and Pastor Himes may have violated 5.30-10-301(1Xc)' MCA when they

engaged in an act. practice or course of business that operites or would operate as a fraud or

d;ii upon Geoffiey Serata, ln connection with the offer and sale of a security, by

. Omitted the fact that they were not registered to sell securities in the State of Montana;

. omitted the financial condition of Duratherm Building syslems, lnc.

. omitted specific information about how the proposed rates of return on the investrnent

were to be generated
o Omitted background informatlon on the officers and directors, including but not limited to

lheir narnes. 
-principal 

occupations for the previous five years. ownership or interest held

by each Person
. Omitted the risks involved with the investment:

o Omitted the fact that Serata's investment monies would be held in an account conlrolled

by Pastor Bryant and his wife:
o omitted the fact that serata's investment monies would be used for purposes other than

1
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operating Duratherm Building Systems, lnc.
. Omitted the issue/s background and/or history, including but not limited to, any

regulatory or criminal action issued against the issuer or its offers and directors, among
other things.

. By failing to produce the promised rates of returns. among other things.

Vlolations bv 4uratherm Buildi na Svsteqn s, I nc,

Pursuant to $30-10-202, MCA, it is unlav,iulfor any person to offer or sell any security rn thrs
state excepl securitt'es exempt under $30-1A-104 orvvhen sold in transactions exempl under
s3o-10-105..."

Duratherm Building Systems, lnc. may have violated 530-10-202, MCA when it offered
and sold an investment to Geoffrey Serata without proper registraUon in this state and without
the benefit of an exemption.

Pursuant to $30-10-301(1)(b), MCA. il is unlawful for any person, in connection with the
offer, sale or purchaso ol any security in, into, or from lhis slate to "make any untrue slatemenl
of matorial tact or omit fo sfate a malerial fact necessa ry in order to make the statements macle.
in lighl af the circumstances unclor which they are made, nol misleading."

Duralherm Building Systems, lnc. may have violated 530-10-301(1Xb) when it
represented to investors that its offering was qualified pursuant to Regulations D of the
Securities and Exchange Act of 1933 when the offerings may not have qualified.

Duratherm Building Systems. lnc, may have violated 530-10-301(1Xb) when it made its
securities available to Montana residents without proper registration in this state and without the
benefit of an exemption.
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pagc2olll

He askeci mc iii hud cousicieretl inves'rii'rg !:', ilic Lor!'s worli. tt 
"Yos 

at tlris tlmc th:rt he

told me about Duratherm, a compary tre and Paslor Jantes Bryant had created to build

SIPs (Strucrural Insulated Panels). Thut with the profits fronr this company! they were

going to builtt churches, orphanages, hospitals and shelters for homeless peoplc. Pnstor

[i*.r told me rhat Pa*or Bryant had Letters OI lntcnt from scveral source$ snd that this

opportunity $,as a sure thing ordained b1' God, "His tinring being perfect." He went on

refening to this Bs a "srlrc thing" ancl told me that they were looking lbr a Clhristian to

invest $150,000.00 lor the purchase of a gtue rnachine that rvould be trsed to glue hardy

hacker boarcls to rhe EPS (lixpanded Poly Styrene). and with this machine they rvere

ready to begin production. l'astor Himcs told mc that Duratherm rvould be in full

production in the sumnrer of 2008. Pastor Himes said that thel' ngt6.,t an investor

Lrcu*" their money was tied up in a mine they (he and Pastor Rryant) had in Nerv

Mexico, which sas setling for close to a hillion dollars. but the sale lvas not to close for

several months yel. He lvenl on to say thot they were pulting all of that money into

Duratherm Ls soon as they closed on the sale. He went on to deseribe the factory they hacl

and the details they ironerl out to begin production in Mexico. Those details includcd the

ownership o[rcal estate where the factor.v was located and the "Fabracodorn" or loctory

they ownld in Oaxaca. Mexico. That was our first discussion ott the subject. During that

convcrsation. Pastor Himes said that I should create a formal ministry for thc video w'ork

I was doing (he recornmenclcd a Corp Sole), ancl said that I could itlves the monel' with

him ro create I secure inconre hccause tvith nr1' physical distrt'rilities it rvould on[.'- bccome

morsdifl'icutt for me to earn a livirrg. Paslor I-limes rvas teaching Biblical Creek thcn (l

tvas one of his students), ancl we met several times a rveek for ttteal.s. (utoring (Greek) antJ

to sharc a ride to Missoula. I{e began aslcing nre il'l had decided to "come on board."

calling me parmer, and that they were going to nced someone to supervise production iu

Mexico uni t *at his reeommendation, He told me to stort "polishing" my Spanislr.

Pastor Janres Bryanr (aka Jeb) and his witb came to visit Pa.slor Hirnes late March o[
2008, I lract met Pastor Bryant a year or two belbre through Pastor I'limes. During this

visit, Pastor Bryant said that this rvas a sound investment in the LORD's rvork. He also

said fhat I could expect annual returns ol?0% or befler. He shorved nre seviral power

point prcsentationsl ofthe panel construction procsss, of their lrcech housc and factory

(th.y rt"irn"d to be owned by Durathenn), architectural designs (br scvcral dillercnt

stylis of fuotsing. rnini-storage facitities. and vicws ol'the coasl, Pastor Bryant stated that

ni naa letters of intent from clients reatly to purchase SIPs from Durathernr and that

everything rvas in place to start Production' All that was needr"d lvas a Slue mashine'

Pastor Bryant went on lo speak of everything bcing in place to participate in thcse

contracts and thar Durarherm rvoutd bc up to futl speed by the sumnrer. I{e also spokr,'of

a large projecr/contract in Costa Rica (again in Eivl 0-5) antt didn't yet know if they should

,opoi, irom Mexi"o or build another facili.ty tlrerc. Ile said thnl thcrc rvas u Fon ncar b;.'-

lle told rne ola contract ro producc StPs for a 800 homc project in N4esico. t\r'o yc?fs

woflh ot'procluction, and othcr people rvnnting "our" prodrrct y'esterday'

rt
t
I
I
I
I
I
l)
I
I
t
I
T

I
I
I
I
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geoff seEta <gserata@gmall.com>

"...olrd let us reason together..." lsaiah 1:18
4 messages

geoffseatacgserata@gmatt.com> €m - f37 Tue,Sep9,2008at2:00PM
To: Terry Reynolds <CcOF@calvarychapel.com>, Hanls Himes <blgskycc@aol.com>, James Bryant
<jebl160@yahoo.com>

Brothers,

I pray for God's wisdom as I compose thls letter so that our LORD would be glorified and that we may
embrace the ministry of reconcillatlon given to us from above.

A brief history of events:

Around the beginning of thls year I recelved a lefier lnformlng me that I was to inherit what I thought
was going to be about $180,000.00. I went to Hanis Himes whom I considered to be a friend and
brother ln Christ as well as a successful attorney, seekirg wise council from a pastor. Being young in

the LORD. I did/do notwantto blowwhatthe LORD has entrusted to me. Hanis told me of an ac'tlvlty
that he and James Bryant were lnvolved ln, and that they needed an investor to purchase a glue

machineto begin produdion of a SIP (Structural lnsulated Panel) factory in Mexico. I was led to belleve
that there was going to be opportunlty to bulld churches and other facilities in Mexico as well as ln
Central and South America, and posslblyAsla ftom the prolits of this company. I was led to believe that
everything was in place, that they had a bulldlng, equipment, o.rstomers, and just needed glue

machine. Hey, I was excited by the propasition of being a part of something that might make a
difference for His glory. I was presented with the option of a two year investment with a retum ol20o/o
per year, or a partnership. After listenlng to all of the things that they were planning to do, churches,
shelters, etc,, I thought lhis mlght be a good thing. complementing my passlon for mlssions. They

defined a 6% interest in the company Duratherm, the use of a beach housa

geoffserata<gserata@gmai!.com> F'fi - / S F 
Tue,Sep9,2008at3:28PM

To: Terry Reynolds <CCOF@calvarychapel.com>, Hanis Himes <bigskycc@aol.com>, James Bryant
<ieb1160@yahoo.corn>

lQuoted tad hlddenl

lQuoted text hlddenl

Around the beginning of this year I recelved a letter informing me that I was to inherh what I thought
was golng to be ibout $180,000.00. I went to Hanis Himes whom I consldered to be a friend and

brother in Cnrist as well as a successful attorney, seeking wise councilfrom a pastor. Being young in

the LORD, I dld/do not want to blow what the LORD has entrusted to me. Hanis told me of an activity

that he and James Bryantwere involved ln, and lhat they needed an investor to purchase a glue

machtne to begin production of a StP (Structural lnsulated Panel) factory ln Mexico. I was led to believe

that there was golng to be opportunlty to build churches and other facilities ln Mo<ico as wetl as in

Central and South Amertca, and possibly Asia trom the profits of this company. I was led to believe that
everything was in ptace, that they had a bullding, equipment, customers. and just needed glue

machine. Hey, I was excited by the proposition of being a part of sornething that mtght make a

difference foi gis glory. I was presented with the option of a two year investment with a return olZ0o/a

000289
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pgr year, or a partnership. After llstening to all of the things that they were plannlng to do, churches,
shelters, etc., I thought thls mlght be a good thing, complementing my passion for mlssions.They
dellned a 6?o lnterest ln the company Duratherrn, and the use of a Udacn house. I have a generli Oraft
of this anangement prepared by Hanis Himes.

I was lnsfucted to deposit the money (wire transfer) lnto the account of Monarch Beach proper6es
(qn9!h9r company or fned by Hanls and James - possibty others) hetd by the Hanls Bank of Chcago,
which I a<ecuted the end of May as soon as I received my dlstrlbution.

luas led to believe that thlngs were in place to begin production by August. I was asked to go to
Mexlco to help wlth the preparations.
James said that heunanted me to meet hlm ln Texas on the 24th of June to help him cross the border
by lhe end of JunE. I hadJust rctumed ftom a mlssions tn'p/economlc development ln the phltippines,
and raced to meet James ln Tocas. I anived in Texas on the 26th where I foirnd nothlng ready ind that
is when what I sap began to confllct wlth what I ulias told. More than a month later we ciossei tne
border. Wten we anived in Puerto Escondido. there was no beach house, nothing ready to go for a
Factory, and not enough equlpment to consider unpacking it. James and his wife tefr for ihe itates mid
August afier telllng me they were orossing back into Mexico on the 20th of August. We had agreed to
communlcate by emall, that being the most rellahle and economlcat method. J-ames never blhe knor
that he was not reUmlng as planned, falled to respond to my emalls, and baslcaily, abandoned.me. I
wont run down the long list of abuse that lle been subjected to over the last two months.

Documentalion was to be provlded to me by James once I anived ln Texas, accordlng to Harrie.
Once there, James sald that he would have something for me ln Mexico Ctty. Once theie, I was told
hat it would be ln Puerto Escondido. Once ln Puerto Escondldo, I was told ihat a contraci was ready to
be signed by another partner (the owner of the house we were uslng and the "fac-tory buitdlng,),
howaver there was always some excuse when I asked to revlew the documentation includin{,iha it
was in Spanish and I uuouldnt understand it.

To date, I have not-see! any documentation. I have seen nothlng that resembtes any other financial
contibution to this effort I requested that James provide me with in accounfing of the other partners,
their contributlon to thls effort, as well as an accountlng of where the money I invested is or has been.
spent, as well as a list of assets and debts. I got no response. I contacted Hanis with slmilar results. tt
appeant that I am the only Plrtner exposed to any finahcial risk. lnstead of purchaslng a $150,000.00
glue machine, James got a 50 year old one for $7€,000.00 dotlars. I am no longer enitertaned Uy
stories, smoke and minors.

Hanis and Janres,
I am ready to ftle criminal complaints. I am heartbroken by the deceptions and your lack of interest in

resolvlng these issues. I have tried to come along side of the both of you in love requesting
accountability and reconciliation of these discrepancies, but you wont repty.

Agaln, I invite you to partlcipate in reconciliation, for His glory ...geoff

Bigskycc@aot.com <Brgskycc@aor.com> d fq * SS ? Tue, Sep 16,2008 at11:27 AHt
To: gserdta@gmall,com. CC0F@calvarychapel.com, jebl 160@yahoo.com

Geoff,

I find no effort on your part for reconciliation u&en you make false accusations about James and
me, try to defame us to Calvary Chapel - since you know we're both Calvary Chapet pastors, and

'd €m.'./,S? * !V#
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then threaten us with criminal prosecution. You have asked to be bought out, and efforts to grant
your request are being made.

Having said thag I will respond to some ofyour more egregious misrepresentations.

r I never suggested that you invest your money in Duratherm. You overheard James and me
discussing whatwas going on in Mexico, and you actively pursued an investment" rrsingyour
"Christian connection" to ask for more thau the 5% offered. At one point, I advised you not to
do it if you had any misgivings. You insisted on going ahead. Nobody manipulated yoq
certainly not James or I.

. You are not unsophisticated in business, as you have been an independent electrical contractor
for many years and are almost fifty years old - and a big, strong man. 

t. You weDe never offered a two-year investment with a retum of 20% per year or a partnership. ,
Furthermore, you are not entitled to knowledge about other investors.

, The investnent was not for just a glue-machine. You knew it wa.s a slg&gpventure.
Ultimateln as the Lord wills, there will be churches built bylwith Duhtherm. *,,t, d*..,

o You indicated that you would have the money withio two weeks, and James turned down t -Gk-
another potentid-mygtot during 0re approximate two-month period it took for you to actually
receirae the moaey. Duriirg that fime, the glue machine originally considered was sotd to
someone elsg requiring the purchase of another, older machine.

o You were notasliea to go toMexico. You askedto go along so you could help, and James u"*t-"/ h

. ffi;o* Jarnes and Diana went backto the states for supplies, you decided ro stay in 
ti 

6';'
Mexico so you could work out. James did conespond to you by email and called you several ,/-
times - l received his emails copied to me. In fact, you called me to complain. When I totd fqt^
you he had emailed you, you turned your viriol on me, this last email of yours being an
example.

. The& before James retumed and without telling him - certainly withour permission - you took
one of the cars which had been cleared to be in Mexico and drove it back across the border -
without its papers. Then, you dropped it offat Noe's without telling him or even thar*ing him
for storing your car free of charge - and left. When Diana attempted to drive the paperless car
back across tlre border - since they now had two vehicles to drive back - they ttreatened to
take away her green card.

r You also took tools back with you which you had bought to be used at the factory telling
James that he didn't need to buy them, but which he no longer has in Mexico for the project -
after James had paid the 15% sales ta:< to bring ttrem down - including your weight set.

r OIL yes, you were right about the house - it's a block away from the beach.

Under the cilcumstanceq I feel it best if we part friends. Duratherm has no obligation to buy pu
out but will endeavor to do so. In the meantime, I would appreciate it if you would call my friend
Peanut and give her the two video ca:neras, the tripod, all the video/film of rnine for the Cneek
ctasses, my sermons, my reunion in DC, trip to Tennessee, and any others. Her phone number is
406-3634472.

James and I are truly sorry things have turned out this way. We wish you well and pray thar your
surgery is successful.

Blessings,

4
*J1 + (rc

u
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Harris

Psssst,.Hat/e you heard the ne$rs? Thare's a neur fashion bloq. olus lhe latest fall Eends and hair sMes at
SMeUstcom.

geoff serata <gserata@gm ail. com>
To: Bigskycc@aol.com

Hanis,

iN - fv& Tue, Sep 16, 2008 at 8:55 PM

Agaln, I will attempt to encourage you to consider your coursa...and to whom lt brings glory. The
evidenca exlsb contradicting rnost of what you allege in your emall. Furthermore, it ls not nor has ever
been my inEnt to defame you or snyone else. I have consulted with 3 attorneys, all of whom say thal
they can mioover my investment. I am ready to sign a contract to lniliate that recovery. I sent the email
to Terry because I had not heard from you or James and wanted to make one more attempt to remedy
Btls wlthout the publlo. lf I wanted to damage your character, I WOULD HAVE ALREADY begun legal
action. Sur€, an attomey will cost me. lts my last cholce.

lf you have any desire to resolve thls than I suggest that you establish a schedule (time frame) and
specifio dollar amount (a well deffned method for remedy) and present it via email before Terry
Reynolds and myself, as a good faith effort, to be followed up with a promissory note. I will prayerfully
wait until Frlday of thls week for a response, Note that this is a private email to you from rne, geoff

lQuoted text hldden]

{3?
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guessing. I don't know'

A. Okay. And I didnrt I didn't mencion

this before. Obviously, we don't want you to guess'

A. Right. I I don't know'

O. okay. When did You starE with the

auditor's office?
A. val,entrinets Day 1994 '

O. And when you sEart'ed in L994' Llmne' what

$ras your positrion?

A. r was a securities examiner analyst'

a. How does chat differ from wtrat yourre

doing todaY?

A. When I. was .a securit'ies examiner analyst'

I did a l-ot of the things t.hat I do Eoday, but I did

notmanageEhedivision.IdidnoE'administerthe
securit,iesacL.IwasnlLinanadminj.et'rative
capacity. I simply was on the ground working'

analyzing, examining'

Now I oversee the entire division' but I

aLso do some of the same tsasks I did back in 1994'

O. Wtren you say you overaee ttre division' is

ttratr t,he securities division?

A. I -- I'm Ltre correcu' IE''s trtre

securities dePart.ment''

a. SecuriEies departrmentr' Okay' Why why 15

Charles Fisher Court RePorting
503EastMendenhall,BozemanMT59715,(40O587-9010
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Lynne Egan

agency and ttrere's a subsuant'ial amount of material

with it, it facilitatses less gathrering of mat'erials'

Buts, again, I woul-d review Ehe matter to its logical

conclusion.

a. When you receive a referral from a

.from an outsside agency, is it fair t'o say Ehat

there's usually more work done on E'he f il-e bef ore it'

gets t,o You?

A. SomeEimes.

O. Sometimes? Somet'imes not'?

A. Right.

O. Once a referral from anoLher agrerley trits

your desk, does your process of eval-uat'ing and

invest,igatlng tshat file differ in any subst'antive

manner than the other kinds of complaints werve

discussed?

A. General-lY, no.

O. Talking about compl-aint's t'hat' come in

vrhere an altegatrion of fraud exisEe or t,he

complainants belj-eves he or she has been scammed'

whaE, do you look for in Eerms of referring the

maE,uer for a criminal filing?

A. Thac I -- I follow the same

invest.igative process whettrer or not r believe at

trhe onseE itr will be adminiEeraeive or criminal' I 4A

503EastM..:xi[Hi$:]:il:fl iilr*38?lglfoo"s87-e016
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Lynne Egan

Eee tlre invest,igaEion throughco a logical

conclusion, and I let' the lega1 departmenE or t'he

attorney ttrat's going to handle the maLter make the

decisi.on of wtret'trer or not iE is administrat'ive or

criminal. It would not change trhe way r

investsigated Ctre matt'er aE aIL '

O. When you receive the kind of complaint's

that Irve d.escribed a moment d9o, ones in which

there,s an al-legation of fraud or poLentrial-Iy other

criminal violat,ions, in your own mind' wtrat w}.at

things are you looking for tro deEermine' in your

opinion, wlrettrer a case should be proceeded upon in

a criminaL fashion or an administraEive fastrion?

A. Again, I don'E I don'E make thaE

decision. I gatsher the information' Once Ehe

information is completely gathered trhat' and a

conclusion is reactred, then I mighU form an opinion'

my own personal opinion, buts I don'tr file charges'

Itrs nou

O. I understand.

A. uP to me' BuE, again' until I have

all_ the informaEion, I'm st,rictly E.he objectrive

f act,-f inder.

O. once you complete an investigation on a

complainE that's been asslgned tro you or or t'haE' 4l
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would be whatr exact'ly happened woul-d make me

formulate an opinion in my mind, one wa-,- or t!:e

ottrer, if I thougtrt it was crirninal in natsure '

O. Wtren you advise t'he J'ega1 depart'ment' of

your opinion that' a cert'ain maEtser strould be dealts

wiEhinacrimina]-fashion,w}ratEypieall.ytrappens
after that?

A. The 1-egaL depart'ment reaches its own

conclusion and does what it sees fiu'

O. Do trtreY ever disagree wiLh You?

A. Yes, I beLieve so'

A. can you idencify some cases for me in

which you've recommended criminat filings and

they've the lega1 departmentr has declj-ned your

suggest,ion?

A. The matter of David Tacke'

O. And' do you know why E'he legal depart'ment'

declined your suggest5'on chatr Mr' Tacke be

prosecuted crirninallY?

MR. I,ASLOVICH: Objection' foundation'

THE WITNESS: I would be speculat'ing'

BY MR. MONFORTON:

O. Did anyone in the LegaJ' department' trell

you why tfrey did not folLow your recommendacion to

criminall-Y Prosecute Mr ' Tacke? 47

503EasrM."::iiltT,T'.1hlli#r*siitltoross,-e0r6
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Lynne Egan

uhe Promoters, Eo disclose aL1 business and telI 
I

them to stoP doing business 
I

r didn'r rhink that was the case trere' r 
I

hadnoreasontobe]-ievet'heywerernakingaddit,j.onall
investment offers ' I

O. So you believed' when you first' heard 
I

of when you first became aware of Mr' Serata's 
I

complaint, tftatr tfre wrongdoing had oecurred over a 
I

year prior, and' that was the reason for not 
I

I

atEempt.ing to cont'act either Mr ' Bryant' or or 
I

Mr. Himes?

A. I bel-ieve it had oecurred three years

prior to me becoming aware of it' and I Lrad no

reason to beli-eve that the Ewo individuals were

st.iLl offering securiEies to or from Montana'

O. ,fust so the record is clear: Ttrere was

no aEeempt tro contraet either of trhese gentrlemen by

you?

A. RighE.

O. LeE me ask you abouc a previous maLtser

thau your office tras handled' I beliewe it's Ehe

ACN case. Does tskrat ring a beIl?

A. Yes, it does '

a. Give me a brief description of trhat case'

A. ACN was a muLt'ilevel markecing company ,-L2

charles Fisher court *.orf#A06) 
s8?_90r6

503 East Mendenhallo Bozeman MT 597
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Lynne Egan

t'hat came in and st,arEed doing business in Mont,ana

wlt,houE, f iJ.ing here f irst,. Mi,M companies have . to

1"" required to simply put us on not,ice t,hat, they're
doing business in Montana. We start,ed getting
compJ-aints from peop3-e who had. purchased had

got,ten involved in ACN, and they were unhappy.

I believe Mr. Ludwj.g handled t,tre matter,
and he invest.igated it to a logieal conclusion, and

ttre agency took appropriate action based on his
invesE,igat.ion.

Q. What was the action that, the agency t,ook?

A. f believe the agency issued a Notsice of
Proposed Agency and a Cease and Desist, Order lsicl,
if I recall correct,ly.

A. Was there a point in t,ime in which ACN

threat,ened t,o engage in negative advert,ising, for
laek of a bett,er term, with regard t,o Ms. Lindeen?

A. I don't I donrt reca1l if if they

did. I tliey didntt make that comment tro me. But

by the time an agency action was taken, Lega} was

handling it,, not E,he department.

O. Had you ever heard of threat,s'being made

by ACN against eiE,her Ms. L,indeen or againsE

against your office?
A. A negative adwert,ising campaigrn? That

r.13
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doesn'tringabel].,doesnlEIdon'trecallthat.

O. Okay. My question is more general' Do

you recaIl any kind of had you heard or been

aware of any threats made by ACN eit'her against

Ms. Lindeen or against the office in general?

A. r I theY maY have I t'hink t'heY

lawyered up. I dOnrt even recalL their in-state

counsel, I believe, was Irynne' Deola' I don'L recall

E,hat, Do.

O. Give me a brj-ef summary on the Two

Feathers case, Lf you're familiar with it'

A.DanielTwoFeatherswasaformerfedera}

felonwell,IgruessyouCan'trbeaformerfelon.
He|safed'eralfe]-on.Hewasinprisonfromabout,
Lgg6trolgggforoperatingasecuriEiesscam.He
movedEoMonuanainearly2ooosometrimeandstarted

his scam uP agai-n.

In ttre faII of '08, we sEarLed getrtring

complaintrsfrompeoplewhohadinvestedwitrhMr.Two
Feathers and were nou getting trhe promised returns

that tre promised trhem. The agency invesEigated it

to a loglcal conclusion, took action r E'hink iE

was in probab}y Oct,ober of 2008 and we

referredtrhefedsgot'invo}vedbecausew6hadan
inwestror j-n switzerland, I believe, and rnost of t'rre L1425
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investors were outside E,he seat,e of Montana. So we

took administ,ratj.ve actrion aE the st'at'e reveL, and

trtre FBI and t,tre U.S. attorney's office got Lnvolved

and did a federal action in that matter'

A. was t,here any reason you could nou have

brougtrt a eriminal acLion again6t, Mr. Two Feattrers

on behalf of Your office?

A. I d'on't bring criminal charges, so I

can't answer that, question.

O. Okay. So the answer is: No' you don't

know of any reason

A. I do not know

O. Okay. You've goE t'o Iets me finish my

question. So trhe answer is: No, You do not know of

any reason why Ehe auditorts office or someone in

trhe auditor's office could nots have brougtrt criminal

eharges wj-th regard Lo Two Feathers?

A. I do not know whY we could not have

brought criminal charges'

O. The same question witrh ACN: Is uhere any

reaEon Ehat, you know of thatr would have Prevent'ed

theaudiEor'sofficefrombringingcriminalaction
against ACN?

MR. L,ASLOVICII: Objecti'on' f oundat'ion '

TIIE WITNESS: I can'ts I do notr know'
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Lynne Egan

BY IVIR. MONFORTON: .

O. Do you know who Bill NooneY i-s?

A. Yes, I do.

O. TeIl me who t,hat. Person is.

A. He is an individual that, Iiwes in

Missoula t.hatr has a company where he aBpears to do

hard-money lending. It'g ca}led william Nooney

f nvesLmentrs. I 'm just guessing on ttre name. f trs

got hj.s name incorporated in the name - His his

business name }.as his name incorporated in it. It's

wj.Lliam Nooney or Nooney Investments. I don't know

t,he exacE name of his business, buts he is a

businessman in MissouLa.

O. How has Mr. Nooney come to Your

atterrti-on?

A. He first came tro my at,t'encion as a victim

in trhe Two Feathers matEer. He was an investor

witsh, I believe, Shawn Swor, possibly Dan Two

Feathers. strawn swor and Dan Two Featrhers had an

investment scheme. He was a victirn in Two Feathers.

Then abouE a year later Ehe agency gotr a

complaint from someibody who had invested wit,h Bill

Nooney. so tre was a wictim in the Two Featrhers

mattser, and then we have an open invesE,j-gatsion in

regard E,o Mr. NoOney for soliciting investrora j.n a 116
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PETITIONER'S EXHIBIT H Jv+

Lynne Egan

scheme.

a. When was that investigat.ion opened?

A. I dontE recall.

a. Is t,hat, an invest,igation that you're

handLing?

A. Mr. Ludwig initially handled it,. I am

now handling t,Ire mat,ter.

A. Has Lhere been more than one complaint.

todged with your office against Mr. Nooney?

A. I believe there have, buE I'd I'd have

t,o verify trhat . I believe eherers rnore than one.

O. Have any of the alleged vicE.ims of

Mr. Nooney expressed any concern to you about how

that matter is being handled?

A. One of t,he victims refueed E,o talk t,o me.

O. Who is Chat,?

A. The last name was McGowan. .I don't

remember trhe f irsL name. He didnrE wanE tro t,alk

I called I called the victims, f reached ouL to

the wj-ct.ims, af ter reviewing bank records, seeing

who had invested in or who had i-nvesE,ed.

He didn't wanE tro E,a1k to me because he

was paranoid, I guesE , iB wtraE fre E,o1-d me. -And then

].ater on he t,al-ked t.o BiLL Nooney, and BiII said,

"Cooperate with them, " and so he called me back. 11"7
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Lynne Egan

regard to Mr. Nooney?

A. No. NoE tfrat I can recall. The fRS may

I.ave caLl-ed me, buE I -- I don't recall.

O. We're almosts done. It,'s my undersEanding

trhat }Iamis Himes strike trhat. Let, me rephrase

the quest j-on.

IErs my understranding t,hat a condition of

Mr. IlimesI attorneys being able co inEerview

witnesses in this mauEer a condition of t'hose

interviews $ras that Mr- Harris not attend the

j-ntrerviews or depositions. Is that' your

uodersEanding?

A. I do not know-

O. You don't know anyEhing about' Lhat?

A. No.

O. Okay. When did t'lr. LrasLovich startr wittr

ttre of.fice?

I',IR. I-,ASLOVICH: Objection, foundation'

BY MR. MONE'ORTON:

O. If You know.

A. f would saY Ehe sPring of 2Oo9 '

A. were you involved in any way in che

Lriring of Mr. Laslowich?

A. No.

O. Wlro was responsible for t'hat? rtg
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PETITIONER'S EXHIBIT H Jvo

Lynne Egan

O. Mr. MonforEon also diseussed Exhj-bitr 3G,

your in','estigaEive report,, and page .7 specifically,
and that last buIIet, poinE. on page .t.

Do you know if t,hat, was a basis for
charging Mr. Himes or Mr. Bryant?

A. I don't, believe it was.

A. And then, a1so, he discussed with you th.e

criminal background of ,James Edward BryanE which was

included in your reporE . Where did you gets t,hat ?

A. As I previously st,ated, f got it, eit,her

from Detective SEerling Maus it rnay have been

included in what I got in the referral. If it
wasntt, I would trave asked our chief of enforcemenE,

who I don't recaI1 who Lhatr was back wtren I goE this
matter, to run ttre background for me.

I do know thatr I did get the driwerrs

license pri-ntout wit.h all t.he relevant date of

birth, Social Securitry number, thaE j.nformat,ion.

This may have been there wtren t,he

referraL came in. If it wasn't, I asked our chief
of enforcemenE E.o do it. r -- I canrt tse1-I you

which way. If I don't get, it, I ask our insurance

investlgaEor, wlro has CGEN access, to gee it for me.

O. Wtrere did you get, t,he copy of the

driver's license? L23
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Lynne Egan

A. It, iE, came with trhe referral from

Detective Maus. Ttrere was one of both Mr. Bryant

and Mr. Himes.

O. And are you certain Ehatr it' incLuded a

Socia1 Security number?

A. I -- I belj.eve it, does, but I canrE say

f or cert.ain tshatr it does.

O. So the information, whether it came from

Detect,ive Maus or whetrher you provided information

to the chief of enforcement, Lhat information came

from the referral from the Ravalli County sffi

departmentr; is t'hat correct?

A. Yes.

O. WiE,h regard to ACN, do you know who the

Iawyer assigrned to that was inicially?

A. I believe I believe it was Roberta

cross Guns. Possibly co-counsel .Jarneson Walker. I

donrE know for certain if it was co-coulasel, but' I

believe Robertra was t.he initiaL counsel on the case '

O. And wtrats was her performance like as she

prosecuted t,he case?

A. We1I, the case was never prosecuted'

We we seet,led.

O. WelL, IeC me back up' Was Elrere an

administrative act,ion filed? L24
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Lynne Egan

Navarro is.
A. Pat,rick Navarro i-s an asEist,ant examiner

in the securities deparEmenE.

a. And what does he do generally?

A. General-l-y, he assist,s in trhe examinaE,ion

of broker-dealer firms and investmentr advisory

f lrms, Thatts hj.s t,he purpose of the posit,ion is

assisE,ing in the examination proceas.

He also helps he assisEs me in

scheduling bank records, broker-dealer records and

so forth, becauge he's attended financial stratement

scheduLing anal-ysis t.raining.

O. Does he investigaEe hj-mself?

A. No.

O. If Patrick test,ified thaE it was verlz

important Eo contact a company when an issue arlses,

wouLd that be consist,ent. with your belief?

A. No.

a. why?

A. Ie's not very imporEant. IE can be

helpful if t,ime if if if as I previouely

tegtif ied, if if there's ongoing act,ivi-ty at t,he

presents time. But, itr's not, very irnportsant '

ILts one of Etre ways Ehat we investrigate,

buts i,t's used on a case-by-case basis, depending on Lz.

Charles Flsher Court RePortlng
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Lynne Egan

the nature of the issue at hand.

O. Do you do you utiLize E,he j-nsurance

invest,igators in your securities investigaE,ions?

A. OccasionaJ-Iy I wiJ.J. have securiEies

investigaLions that w111 also'involve insurance, and

trtren I will team up and work wiEtr an insurance

invest.igaEor. But the expertrise is limited tro trhey

do inwest,igatory work on the insurance side. They

don't do securities investigat'ion. And I donrts do

insurance inwestigat,ion.

And then I wil-} use the insurance

inrrestigators to the chief of enforcemenE to get'

CGEN reports and infOrmat,ion like t,hat, because tkrey

are plugged into the sysEem and securities is not'

O. Is it fair to saY trhen, if itr so1elY

involwes securiEies, then iE's solely being

invest,igat.ed bY You or Your staff?

A. I can ttrink of aE least Ewo occasions

wtrere I borrowed an investigator tro heLp because the

matter was so voluminous, I didnrt hawe resources.

O. Was trhis case one of them?

A. No,

O. Do you know if therers a complaint' form

available on this CSI websit'e?

A. T}:ere is a securitsies complaint form and L2g

Charles Fisher Court RePorting
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Lynne Egan

posiE.ive and not a negat,ive.

v. r.rt.l yclu J{rlow rt people are afraid of you
in this agency?

A. Ilm not aware of that. no.

A. Has anyone come to you saying t,hat people
are afraid of you?

A. No.

O. Have any people that you,we investj.gat.ed
received preferential Ereatment by this office?

A. f donrt understand what. you mean by
rlpreferentj-a1 t,reatment .'!

O. Have any i.ndividuals strrike thae.
HaE t,his office noE, pursued an individual

based on that individual's po1-itical- af f iliation?
A. Not tshat I,m aware of .

O. Has the office pursued somebody based on

ttrej.r religious beliefs?
A. Notr t,hat f ,m aware of .

. O. Have you

A. No.

O. investj.gated someone based on your

religious beliefs?
A. No.

O. Based on Etreir religious beliefs?
A' No ' r-38
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O. Have you investigat,ed someone based on

tsheir po1it,ical affiliation?
A. No.

O. Have you j-nvest,igated someone based on

their political views?

A. NO.

O. Do you know the political views of
Mr. Himes?

A. No.

O. f want tro back up briefly to Mr. Ludwig.

And you E.est.ified tshat he had expressed concerns t.o

you about not being happy with his job.

A. Right.

a. D j-d you ever help h5-m pursue oEher

employment?

A. Yes. He came Eo me once and said that he

had found what, he thought was his ideal job as a
muEual funds analystr wich D.A. Davidson.

ALan Ludwig was brilliant, when it came to
t}.e financial markeL. He followed it. on a

day-t,o-day basis. He worked a f Iex schedule so he

could be home and monitor ttre markets in tlre

morning. I wouldn'tr require trim to eome to work

until anytrime betrween nine and Een.

And tr.e found a job as a mutual fund L39
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Alan Ludwig

evaluation th.at, caused. that evaluation t,o be less
tlran less than the previous evalua.E,ions?

A. IE's evidenE I had faIlen out, of favor
with Lynne Egan or r wour-d st,iIl be working t,here.
Beyond thats, r've specuJ.aE,ed on differenE, things.
The peopl-e in charge changed. And about t,he same

time Llmne's relat,ionship with me changed.

For example, when Monica Irind,een and

Jesse f,aslovich came ineo the office, Lynne trold.

them I was Republj-can. I never E,old her I was

Repubrican, but she told me she EoLd them ttrat,.
I was t,reat,ed differently in my deaiings

with L)anne and how eases were handl-ed and r realIy
don't know why.

O. Elaborate f or me on how you were Ereat,ed

differently after Ms. Lindeen and Mr. Laslowich
joined the office?

A. I was justs excl-uded from things"

a. TelI me whaE, E,hings you were exctuded

from.

A. WelI, Ers my cornment

was a case involving a a

had st,art,ed the case. I-rynne

and worked it, trereelf .

let.t,er said, E,here

Mr. Relmolds , and I
took over Ltre case

And she had broughE. on a person tro assirt 47
25
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AIan Ludwig

her, Patrick Navarro, and he basically was she

told him che groundwork to do, the bank seheduling
and st,uff , and worked the case with him, excluding
me from cases I already started.

So real.ly the laeE year I was given dead

end matEers that real-1y wouldn,E give me any

reasora E,o look like I,d accomplished anything.
For insE,ance, f would walk int.o tlmne's

office and etre would already have a complaint form

there and say, Here, I,ve looked at this, just
Send oue a close letter. For some reason etre

receiwed complaint, let,ters that. looked like
complaj-nE, f orms when previousl-y I had.

So I realIy didn'E have a f was reaLLy

being excluded from work and itr was it, dldn't,
Ieave me much purpose.

a. Do you know who was responsible for trhis

exclusion t,hat you've described?

MR. LTASLOVICH: Objection. SpecuJ-ation.

THE WITNESS: Llmne Egan is ttre onJ-y

perEon I reaI1y worked with E,he whole t.ime I wac

at the office. WeII, unless a case went upstairs
in wtrich case I worked wits.h t.he auLorney€t.

BY MR. MONFORTON:

A. Did anyone ever giwe you an explanatrion 4g

Charles Fisher Court RePorting
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Alan Ludwig

as to why you ended up geLElng dead end

assignmentg?

A. No.

O. A1an, when did you leave the stat,e
audi-tor's of f ice?

A. Itm sorry, did you say why?

O. No, no. We'IL Stetr to that in a second.

When did you leave the state audit'or's
office?

A. May J. of 20L2 -

A. Why did you leave the auditor'e office?
A. For the reasons I expressed in my exit.

Ietter "

O. Was one of thoee reasong a result, of what,

you believe to be an ant,i-Christ.ian bias?

A. Yes.

a. Describe what, you meant by that,.

A. Over t,he four years I vras ttrere and.

because I work elosely with I;ynne she was

rea1J-y tshe one contacE, I trad on a daily baais

it, was difficult, dealing with commenEs in response

t,o sit,uat,ions that, were anti-Christian.

u. ts'ef()re we gc) J.rILo Lrl()[]e, l-eL rrre ailjrs. you,

did you e:q>Lain Eo Ms. Egan or anyone else atr Ehe

office your religious beliefs or your religious 49
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Alan Ludwig

the office to your knowledge?

A. He was when I Left the office. f dontt

know if he is anymore.

O. All righE.. I think I'd asked you

prevj.ous3-y t,he quest,ion we left off wiE,h was

regard to whetrher you had heard anti-Chrisuj.an

remarks made by Ms. Lindeen and your answer Eo

that questrion was?

A. No.

O. How about Mr. Laslovich?

A. No.

O. Did you ever hear him make any comments

of that, nature?

A. No.

O. How about Mr. O'NeiI? Did he have you

ever treard him make any remarks about chriscians?

A. From ttre commentss Brett'g made I don't

Ehink tre' s too keen on past,ors Per se, but I don't

know his attitsud,es towards chrj-st,ians 5-n general.

But, trhe comments on t'he pastors relate to trhe

pastors occasiona3-Iy come up aE eitrtrer vict,ims or

subj ectss in these investrigations and tre uses t,tre

word 'rproeelytizing?' a bit regarding pastors, or

has used.

a. Describe for me t'he kind of commenta trhat' 4,

Chsrles Fisher Court RePorting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016
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Nan Ludwig

Bret,t. OrNeil has made with regard to pastsors .

A. ProselyEizing.

O. Specifically what. does he say about,

proseJ.yEizing?

A. IU's very limiE,ed. I don't speak t.o

Bretrtr O'Neil much. The Relmolds case Ehat,' s

ongoing involved pastors solicicing inwestors and

Brett, seems pretty down on Uhose pastrors and trtre

fact, that they're proseJ-ytizing.

That's all that t s the only comment, tre

made to me but, he made it a few t,imes regarding

the Relmolds caE,e. Two times I think regarding

the Relmolds caae. And Ehat wae just, in
conversation regarding Mr. Relmolds and the fact,

he evaded capture for so 1ong.

O. And Mr. .OtNeil' s ref erences t.o paaLors

were pastors wtro were alleged viet,ims or pasE,ors

who were a3.leged perpetrators?

A. I trhink he was sPeaking of ttre

perpetrators Ehat were Lied intro Elre eventrs.

a. Was he discussing pasLors involved in

specific investsigations trhat you were invol-ved in

or knew of or pastors J.n general?

A. It was justr trhe Reynolde mattrer-

A. Besides Ms. Holman, were there otrtrer 90
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Alan Ludwig

coworkers t,hat you discussed your concerns about

anti-Christlan remarks wit,h?

A. No, I I worked by myself and my circle
of friend.s $ras pretsty limiced because I work by

myself and I wouLdn't have brought. it up. f would

have I in most caaes I would have trhought

more 1ikeIy somebody not, sympathetic than

sympaE,hetic.

O. Besides Ms. Paulson, did any coworkers or

employees discuss concernE they had abouE,

ant,i-Christian bias with you?

A. No.

O. Besides ant,i-ChrisEian bias, what $rere

some otrher reasons tshat you Ieftr the office, if

any?

A. IrleLl, I listed four ln 
:ny 

exj-E commenEs.

One was that Llmne was difficultr to work wit,h

because of her propensity for gossip and creating

stories. And slte just hae a she enjoys ttre

misfortrune of ot,hers. And I found thatr a

difficulE environmenE t.o work with particularly

beeause ghe was my main contactr in working there.

And t,he incident wich trhe praying and me

on ttre back dock and finding out she gossiping

about, itr was importrant because I went trhrougtr a 9L

Charles Fisher Court RePorting
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A. Oh, I donrt, know anything about that,.
O. Okay. AI1 right. I want ro swit,ch gears

a litt.le biE.
Doea Ehe name Harris Himes ring a be1l at

all?
A. You mentioned Harris Himes t,o me when you

called me.

O. And tell me if you EeI1 me wlren you

firsL heard tLre name Harris Himes, ttre first, time.
A. The firet, time I can act,ively reca1l Etre

name Harris Hj.mes is you calling me. When you

spoke Eo me and encouraged me tro do an Affid.avit,
regarding Ehe mat,ter, I could not connecE on who

Harri.s Himes was .

And so I GoogJ-ed you. I Googled Harris
Himes . And when I read . st,uff f saw on Google,

there's a connect,ion with Harris Himes Eo a case

trhat, f probably E,ook a cal-I on over t,wo years ago

from a man in Hamilt,on who said he,d been lef E, in
Mexico.

And E,he only thing f remember about thatr

caII was t,tre man couldn,E, give me enough

information for me to det,ermirre whether or not it,
was a security, because it, sounded Like wleen tre

waE, t,alking Eo me it was a business venture. He 
LO9
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Alan Ludwig

had gone down t,here and look at a pieee of

equipment in some industrial building or aomething

with Eomeone and been IefE, there.

And Ehough I encouraged EhaE, person Eo

to send someEhing Eo me, he never did. When I

read trhe informat.ion, Ehe Ehe news Etrat's on

Google, itr appears Ehat Himes is connectsed wit,h

anoEher man name Bryant who's involved in

soLicitatrions of funds t,hat went j.nt,o Bryantrs

account.

I donrt remember Himes I l1ame from that'

incid.ent, Ewo years ago and I never worked that

matEer, butr f do remember t,hat, Llmne was st'art'ing

to work on that, when I left, becauge I remember

t,alking t,o her abouE, it. And I said, This is t'!re

guy trhat got dumped down in Mexico, and she saj'd

yes. And I was wondering why after ao long a t'ime

we were on iE, because the guy had as I know

unLegs Lrynne received sometlring from him after

I tsried to contact him to send information, I

didn't, I didn't, know it' was still- relevant'

A. Let me backtrack a littrIe bit' Can you

give me an approximate date as tro when E'his

gentleman calJ-ed you with his concerns abouts

about Mr. Himeg? 110
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Alan Ludwig

were the federal authoritsies were

in.restiga.eing?

A. Thatrs one Ehat on my level I,m noE

certain of . I think ic hae t.o do with dupl_icatrion

of ef fort, and due process under E.he Iaw. That.' s a

question for Ms. Egan or ,Jesse LasLovich. But,

Etrere seems t.o be bot,h part,ies can,t play the
game trogether.

a. Okay. I want Eo backt,rack a lit.tle biE.

to t,tre conversat,ion you had with Ms. Egan with
regard to t,he gentleman complaining abouE being

left in Mexico.

Whatr was the nexE, contact, or eventr

regarding t,hat, case Lhat you treard about or knew

about?

A. Are are we speaking from the time when

I received trhe call yeare ago or from when Llmne

Egan brougtrE, lt, up in her office?

O. From when Lrynne Egan brought iU up in her

office.
A. I I really don't know anyt,hing of thaE

case after that, pointr. Again, f was realJ-y beJ.ng

excluded from a loc of Ehe goings on in ttre

office.

A. Did anyone else besides Ms. Egan talk L2g

Charles fllsher Court Reporflng
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Alan Ludwig

at'out che case involving E,he caIler who was

stranded in Mexico?

A. No. Not Eo me.

O. Did anyone else?

A. No.

O. Now, you mentj.oned you had looked up

Mr. Himes' case, is E,hat, correctr?

A. Googled his case, y€s.

A. When did that occur?

A. After you calLed me.

O. When did when did E,hat call occur, if

you can recaJ.J.?

A. This is Lrow bad I am with Eime. WhaE, a

week dgo, two weeks ago.

O. And when you Googled t'tr. Himes' case,

what, wtratr resu1E,ed?

A. I saw a filing written by ,Jeese Laslovich

and Bret,t, O'Neil mosE,ly regarding a gentleman

named Mr. Bryant and a number of vict,ims invoLved

of some t,14>e of endeavor in which funds were moved

into Mr. BryanErs and wife's bank account under a

bogus corporaLe name with the int,ention of gaining

of f of the people's invesE,mente f rom which unknown

amounEs were paid from that account amounEs

were paid t,o Mr. Himes f or wkratrever reason' L2g
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because she wriEes so weL1. The the group of
actorneys wlro are in E,he who work for ,Jesse

Laslovictr at this Eime are young and Ehey,re
unseasoned. A:rd Ehey appreciat.e the in_dept,h
knowledge that Llmne has of securiLies, trhe

documents she can prepare, ttre invest,igaEor
reports and how she writ,es ttrem, trhe her
deE.ail-ed nature. She,s great. wi_th numbers. She,s
great wlth spreadsheets. She'e great at, making a
cage.

a - So iE, ' s ]rour understanding that Ms. Egan

t1ryicaI1y prepares at 1east the drafE,s of
documents that are fil-ed in court?

A. I can't use the word It1ryical1y,' because

f don't work ln Lynne Egan's office. Lynne Egan

has been glad t.o t,eII me she,s prepared t,he

document,s and glad to me t,hat stre pleased t,hat, the
attorneys are please she ean prepare t,he

documents. And she even educaEes them on how to
prepare t'he documents effectively so that they
look good in court.

O. Does ExhibiL 3a appear t,o be sometrhing

that,, to your. knowledge, ME. Egan wrot,e?

A. I don. t know E,hat she wrot,e it, . And I
may be wrong in t.hat. T don't Ehink itrs a great, 

139
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AIan Ludwig

piece of writ,ing. But she may have been in a

hurry or busy doing other things. Butr it.'s noE

Lrer best work, and if you compared it t,o something
Iike other cases that, have gone to court, iE,'s
it.'s I don't think it,s as good.

a. To your knowledge, have persons with
similar cuJ-pability levels t,o Himes, eiE l-east as

demonstrated in document. 34, been dealt with
civilly by t'he audit,or's office?

MR. LASLTOVICH: Objection. Foundation.

THE WITNESS: f don't. have trhe nature
I don't hawe the details of t,he informaE,ion that,

implicat,es Mr. Himes in the matuer. Mr. Himes may

hawe gone inE,o these homes and goE.ten people Eo

write checks out in his name and E.aken Ehem tro his
bank accounE as wel]. as whaErs in here.

He may have deposiUed checks in tris name

int,o this bank account t,haE was creat.ed. There

may be Lot.s of informat,ion that Irm noL prirrlr to,
but normal"Iy trhat kind of j.nformation would be

e:q>Iici-t in trhere relat,ed E,o Mr. Himes, instead of
so many times Mr. Bryant, being mentioned in t,here

with the reference tro Mr. Himes.

BuE, ttrat, doesn't excl-ude t,he possibility
that, Mr. Himes is complicif in all Ehese maEtrers.140
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O. Did Llmne ever

Eaking a negat,ive action
say t,o you that she was

toward you because of
your faieh?

A. No.

O. Did anyone ln the offi_ce

A. What do you mean by negaEive action?
O. Your performance review
A. No.

O. being distant, from you?

A. No.

A. Did you ever file a complaint against,

Ms. Egan?

A. I went Eo Nj-ta Holman who thought that
would not be a good idea. And f acEually went. tro

my friend, ,John Morrison, who asked me

occasionally about securiE.ies and asked him wtratr

he thoughtr. And he advised me against. iC because

financialIy it, wasn'E worEh it.

a. So you never filed a compJ.aint?

A. No.

.O . and by complainE, are you you i re
ta3-king aboutr trhe civil context?

A. I was seeking tro getr eCucated, Jesse. I
don't know trhe nature of what a complaint would

enEalL Eoday. L7s
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AIan Ludwig

around. And she says, Isnrt wasn't t,hat, a
great. joke.

O. Did you end up with anything else out of
ttre basket,?

A. I gotr trhe box of peanut brittrle.

O . Of wtrat? f 'm sorry.
A. Peanut, britt,le.

O. Peanut brittle?
A. Yeah.

O. How did you getr trhat?

A. Two days or Eio later she strarted letrting

th.e basket be parted out.

O. By she you mean Ms. Egan?

A. Yes .

A. You also test,ified t,hat Nit.a was

surprised wtren you toLd her that, you were a

Clrristian in March of 2OL2; is thatr correct?

A. Yes.

O. So up unt.il tshat pointr, Marctr of 2OL2 ,

you hadnit expressed anything to Ms. Holman about

your faitua
A. I don't. work with Nitra. I don't

social-ize wittr. Nlta.

O. So En-at I s

A. So, r1o, I haven't brought' up too much of tga
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Alan Ludwig

anything with NiE.a. At, least, about. my personal
1i€a

O. You also t,alked abouc Ms, Cross_Guns

being forced out by me. Do you know E.he

circumsEanceE of her leaving the office?
A. From what, shers t,old me.

O. From what, from whom?

A. From Ms. Cross-Guns.

A. Roberta. Do you have any directr
knowledge about her leaving besides what

Ms. Cross-Gune has told you? Have you E,alked to
anyone else about .her leaving?

A. Llmne Egan.

O. Did you talk Eo me?

A. I had troulr].e talking Eo you, Jesse, so I
haven I E

A. So ttrat. was a no?

A. No.

A. Did. you talk tro Commissioner Lindeen?

A. NO.

O. Did you talk to Adam Schaeffer?

A. Irm sorry. I waE trying Lo remember who

Adam Schaef f er is. He's ttre person wtro ca.me in in
the laeE, year?

O. correct. ,,g2
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VIDEOGRAPHER: Okay. LeE's go off the
record. Ttre t,ime is 1:33 p.m.

(Whereupon, a break was

Ehen taken. )

VIDEOGRAPI{ER; LeE, 's go back on ttre
record. fhe Eime is 1-z44 p.m.

BY MR. IJASTOVICH:

O. You also testified about BiJ-I Nooney.

Did you talk to anyone in t,tre legal bureau about

Mr. Nooney?

A. Yes.

O. Who?

A. Oh, in the 1egaI bureau?

o. correcE,.

A. No.

O. Do you know whatr t,he statsus of trtraE case

is?

A. No. f don' t work there anyrnore .

O. Did you know whatr the sEatus was prior t,o

your leaving?

A. Llmne troId me it was being worked on

upstairs . Ttratr was h.er response.

Q. You al-so t.est.ified that Efre IRS and the

FBf Ehink well. of your work.

Who at, t.he FBI and tlre IRS? Lgz
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Alan Ludwig

THE WITNESS: I do not have knowled.ge

trhat, pref erence !{as given to Mr. Nooney because of
where you grew up.

BY MR. I,ASIJOVICH:

O . Then what, Mr. Ludwig Ludwig, was tlr.e
cont,ext of your statement?

A. I donrt recal1 the nature of E.he questj_on

trhat preceded E,hat comment, I made in regards t,o

where you grew up.

O, Do you know where I grew up?

A. Anaconda I believe.

O " Do you know where w}.aE where

what dist,rict Mr. Nooney representred in t.he House?

A. I didn't, I didnrt allege that I knew

any of thatr, so no.

O. Do you know what. town t,hat he

representred?

A. No.

A. Do you know his polit,ical affiliation?
A. I believe hers a was a republican or

served as a sE,at,e republican, but, f 'm not sure of
trhat.

O. Wtrat did Mr. MonforLon say to you wtren he

caIled you about this case?

A. lle asked me he asked me what I knew L95

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (40O 587-90f6



1

2

3

PETITIONER'S EXHIBIT H 419

4

5

6

7

8

9

.L0

l_1

l2

13

l4

15

L6

L7

18

l_9

20

2L

22

23

24

25

Alan Ludwig

about Har Harris Himes. Arrd I said, Nothing.

He asked me regarding my time at the office why I
left ehe office. He asked me if I would write an

Affidavit on behalf of Mr. Himes. IE wasn't a

long conversation.

A. Approximat.ely how long?

A. Less trhan two minutes.

a. And then have you have you tralked tro
trim since t,tren?

A. No.

O. Have you t,aLked to Mr. F1ahert.y?

A. No.

O. Did you talk to anyone else besides your

counsel about, t,his deposition?

A. Preliminary Wit.trich, being my counsel.

O. Yeah. Besides Mr. Wit.t,ich?

A. I have spoken to a genE,leman named Bill
Bierbat.

O. How do you speIl t,trat,?

A. I don' t know. B-i -e-r-b-a-t . I donrt
know.

O. And wtro ig t,hat,?

A. As I understand it, I:.ers an investigator.
O. V*rere does he live?
A. I donlt know . .,96
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BY MR. LASIJOVICH:

O. I'1I just did. you talk tso anyone eLse

besides trhose ttrree peopl_e about this deposition
or abouE Mr. Himes?

A. No, I donrE. believe so.

O. you also test,ified t,hat Ms. Egan is good

at her work

A. Very good.

a. did I undersEand that,?

frm sorry?

A" Very good.

O. Do you t,rusE, it,? And f rrn just talking
about. the securit,ies regulation aspect.

A. Yes.

O. You do t,rust it?
A. Yes.

O. You there was also some discussj.on,
Mr. Ludwig, about the number of ctrarges. Did you

ever partricipate direct,ly j_n how many charges the
office decided Uo iesue agaj-nst, any indiwiduaL?

A. No. I wish f 'd learned thaE, but, no.

O. Do you know how many charges Mr. Relmolds

was ctrarged witrh?

A. No.

O. Mr. Heffelfinger? ,,e
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AIan Ludwig

compare one case t,o anot,her.

O. Okay. I I gueEa one comparison was

Sherri Heffelfinger and Mr. Himes. That was a

comparison?

A. Tl:.e document.at,ion.

O. Oh, t,he documentaE.ion, okay.

Do I underst,and your t.est,imony to be ttrat
Mr. Himes is innocent?

A. Oh, I I eaj.d in epecifically I don't
know Mr. Himes. And the it itr tende to be

that, peopJ.e wtro wind up being inwolved j.n these

mattrera are comp1icit in some matter and some of
those ehargea are relevant Itm sure.

Irm notr sure of that, but I have to take

Ehe factr that. filing means tt.at there's some

some strrengtrh to itr or you wouLdn't do iE, but

a. And are you

A. and I I wouldn't, I don't know

the case. I don't know trhe inEernals of the case

at, all. Just from t,he documents available on

Google.

O. And Exhibit 3a thaE Mr. Monfort.on

discussed witrh you, its's a motion, do you know if

t,hat motion was grranted?
' A. I don'E know anytrhing about itr. Tlaatrs 2A2
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more accuraEe description of what. we did.
O. Do you lrave an estimaE,e as t,o how many

mat,Eers you handled on an adminisErative basis
d,uring your trime in t,he audj_tor's of f ice?

A. I don't, .

O. More Ehan ten?

A. Oh, yeah.

a. More t,han 50?

A. Probably.

O. More than 100?

A. Maybe. lTesse might know. He has a
better handle on that than I do. I just did, the
work. f donlt, f didn't, keep track, tronestly.

O. Who det,ermined wheE.her a case would be

handled administ,rat,ively or criminaJ.J.y? Was that,

your deEerminatj.on?

A. Not usually. Usually that. came from Ehe

depuEy, eit,her t,he j-nsurance commissioner depuEy

insurance commissioner or Ehe deputry securities
commissloner. I don,t know, honesE1y, how much

involvement chief lega1 had in those decisions

O. okay.

A. f really don't.

a. To your knowledge, did Ms. Egan have

have any influence or say j-n wheEher eases were
32
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Roberta Cross Guns

handl-ed criminallY?

I4R. L,ASLOVICH: Object'ion' speculat'ion'

foundat,ion.

THE WITNESS: WeII, unt'il Mr' Laslovictr

appeared on trkre scene, Y€s, she had significant"

After that, I don't know wlrat happened' I donrt

know if she conEinued t'o have t'hat say or not

because I didn't, I agked to be' Bs you know'

relieved of doing any securj-t'ies cases ' BuL up

until Ehen, up until I sEopped doing securitries

cases,iEwaspret't.ymuchherdeterminationwhats}re
want.ed Eo do.

I mean, essenE'ially' she's the cllent or

the representatrive for trlre client' The client is

reaI1y trhe peopLe of Montana' Butr' You know' for a

live body, Ehatts your ehat's your client'

BY MR. MONFORTON:

O. How did you know E'hat' Ms ' Egan made

determinat,ions wit'h regard Lo whether cases are

filed crimi-naL1y or administ'ratively?

A. Because r worked so ilosely with krer'

Like I said, I was essent'iaIly t'he aEtorney for the

securitries departrmentr' end for a number of years'

t,he only criminaL activity' oEher t'han Tracy

Henderson, which was a fluke in a lot of ways 3325
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first fraud film. I llm not, reaIly sure wtrat

t,hatts al-l- about, but I feLt Like he should have

been subjeeE, E,o the same faEe t.hat pat, Davison was

subject, to because he engaged in the same E14res of
act,ivities. He was helping. ro keep it inside the

UBS office. He dldn't, drag iE, ouEside. And E,here

wa€, a loE of client crossover.

BY MR. MONFORTON:

A. He should have Mr. Cladis should trave.

been charged criminally, in your opinion?

A. Right.

O. Were you i.nvolved in the Two F'eathers

matter?

. Yes, I was.

O, Is that, another case trhaE, in your

opinion, could Lrave been prosecut,ed criminally by

the auditsorrs office?
A. It ie bei.ng prosecuted eriminaltry, I

believe, by the feds. That's actuaL1.y the case

where lJ)znne became disenchanted wiLh the FBI because

they broughts in a new agent E.o work on Ehe case, and

she was very unhappy wit,h hj-m and Ealked about maybe

going tso a stsate criminal prosecuE,ion but decided

not E,o and just kind of dropped it, and went, on her

way. 42'
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O. Dj-d she ever' exp3-ain to you her basis for

not pursuing criminal act'ion againstr

Mr. Two Feat,hers?

A. She was mad at the feds. That, was her

biggest reason. Stre wae mad at them.

O. How about James Andrews? Is that, a

matter that you were involved in?

A. Yes.

O. lr7as t,he Andrews mattrer one that, could

have been proEecuted crimlnally by the audiEor's

offiee?
A. That, one woul-d have been a l-itt'le more

difficuLt because I believe the transactions

occurred t,he the iniEial meeting occurred in

California, The transactlons occurred in t.he

victimrs account. They were made by 'James Andrews

when he was in Arizona. There was less of a nexus'

He eertainly had all Ehe makings of a

Criminal prosecucion, and I don't believe the victim

has ever gotten a penny from trim, so it' would have

been nice Eo see him do some jail time. Bue because

of the factrual situation, I don't chink iL was a

prosecution criminal prosecution that we could

have done.

O. Are you famil"iar with the ACN maEEer? 43
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tfrat far. It, may be I trhink it's Ehe only time

Irve ever seen it in 12 years.

O. Did L4rnne Lynne Egan ever explain to
you wlrat factors ehe relied upon in determinj-ng

wheEher a mat,Cer should be handled criminally versus

adminj-strati-ve1-y?

A. You know, I donrt think she had, like, a

checkl-ist,, didn't have any set eoncept. about that.
ft is my opinion that she makee those decisions
based on her emoE j-ons. So if she's upseE witrh

somebody or nots upseE with somebody, Ehat sorE of

determlned how ttrings wenE.

Nick Cladis is a good example of trhat

when he sits here and cries and she's like, "Oh,

poor man.rr InsEead of , trNo, I don'E, care if you

ery. You harmed people." It was disheartening Eo

see tshat, eh.at she couLd be swayed ttrrough emobions.

I know that. aLso, if she felt like a

case wagn't classy enough or 6e:(y enougtr or

whaEever, she wouldntt wouldnrt touch iE,.

We had a call from the count,y attorney in
FergTus County, Tom Meiss,ner, with regard to a

gentrleman o\rer Ehere named RLck Young. -qnC rve did
talk tro him. We made a phone caII. She asked me co

come and sit in on it, which happened a Iot. I'd 47

Charles Fisher Court Reporting
503 EastMendenhall, Bozeman MT 59715, (40O 587-9016



I
2

3

4

5

5

7

I
9

Lo

t-1.

L2

13

L4

15

16

17

L8

19

PETITIONER'S EXHIBIT H 427

20

2L

22

23

24

25

Roberta Cross Guns

siu in on t,he Phone call '

And t,he guY he was tre was PTeEEY

ctazy. He kept t,eJ-Iing us, "Ho1d on' HoJ-d on'

Irve got to pick up Ehe red phone over Y€sr

Mr. President." And he was just nutrs' But two

years Lat,er Newada Ehe feds wenE after him and'

prosecuted him criminally.

We didn't do anyt'hing' we just it' was

nots interesting enouglr tro her, so we didnrt do

anyt,hing, even though we worked closely with tom

Meissner on oLher cases'

In fact, there was a criminal case over

trhere or two, but we did a whaE do you call

iu? a deferred Prosecutj'on'

a. Wtrac what case was thatr? Do You

recall?
A. Yes. Letrs see. It was Grupo Economico'

and ttre guy's name was I canrt remember }ris name'

He was a canadian national. we actually had him

arrested in trere - He came in t'o do t'o t'alk to us

$riEh his atEorney, and we had him arresEed here'

O. Do you remember when Ehis happened?

A. Five or six years ago' Jerry St'ier'

S-E,-i-e-r, was the investigator on Etre case' so

and he's been gone Lhree or four years' 48
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The t,wo criminal cases one victim wae

an Atzhelmer's I'icEi.m, and. hls at,torney asked for
anoEher medicar review, and ttre farnily refused t.o
have that done, so we dismissed thaE criminal
action. But she knew he was a pastor at, a church in
the Troy area, and she made IoEs of denigrating
comments about hi_m.

And wetd show up, and herd ]rave

supporters from his church would be Ehere, and she'd
t.a1k about how t}.ey looked like oh, my gosh

l-ike they were Hutterite t14>ee. you know, they were

very conservaEiwely dressed and eonservat,ive

haircut.s, and they had bearde . But she would eal_k

about you know, make fun of tlrem, essent.iaIly.
O. How about with regard to my cIient.,

Harris Himes? Has Ms. Egan made any comments about

Mr. Himes, religious beliefs?
A. Not in my presence, but I -- I don't

really know anything about Ehis case. I sorE, of
remember it, you know, coming aeross the table, buE

f really don'E I had no involvement in t,tre case,

so f don'E know

O. Did you hear f rom other peopJ.e thaE,

Ms. Egan has made comment,s about, Mr. Himes?

A. Oh, sure.
54
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Q. What, have you heard?

A. I heard, you know, from AIan and others

who worked cLosely -- in close proximiEy that, l/ou
know, she had made denigrating comments. And I,m
not surprised by iE because, you know, he,s also a

sort, of self-proclaj-med pastor or leader in a church

down in the Bit,terroot, and the Bitterroot, is a

stronghol-d for right-wing, you know bot,h

RepuJ:Iican and Christian and -- so I,m not

surprised. I would I would not, doubE Uhat she

had made the comment,s t,hat, were relayed to me?

A. WhaE whaE, were the specific comments

relayed to you?

A. You know, t,hat hers a whack job and

he's a I guess t,hatls probably t,he most

deni.grating t,hing. He's a ri-ght,-wing Christian.
O. Have other people reLayed t.haE, to you

besides Alan Ludwig?

A. You know, f don't remember specifically.
LTameson WaLker may have said something as well about.

it, but Ehat ,s I had so 1itt,Ie involvement in the

case that, f realJ.y don't specifically remember.

Itr was parEicuLarly hurtfuJ. to Alan

because trers also a pract,icing Christian. Hels

strong in tris faith. And I think iE.s hurtful- for
5s
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about Dereck Skees with regard to Mr. Skees'

religious beliefe?
A. f rm no. I donrt. even know who t,hat,

is. Again, I st,opped working with her, you know, a

year and a half ago.

A. OE,her than Ms. Egan, are there other
people in the auditor's office who have made remarks

with regard to people's religious beliefs?
A. f would say possibly Brett O'NeiI. He

has, I beliewe, a bad taate in his rnouEh. He grew

up in Texas, down there in the Bib1e belt, and I
Ehink hers made some, you know, paesing commenta.

Not as vehement, , and I didn, E work with hirn very
much, so Ir 1zou know, dldnrt spend a tot. of time
with Brett, buE I know he, s made some negat,ive

eomments.

O. What specirically has Mr. O'NeiI said?

A. ,Just sort of the same kind of stuff .

That,, you know, 'rTtrese right,-wing Christians are

whack jobei. "

O. How many t.irnes have you heard Mr. O'Neil
make that, kind of a comment?

A. Maybe two or t,hree. -Again, I didn't
spend a lot of time wj.t,h ttr. O,NeiI.

A. Arry ot,her kind of religious-based
59
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comments by Mr. O'Neil that, you can recaLL?

A. No.

O. How about, with Mr. Lastovich?

A. Not trhat f recaLl. I acEually believe
hers a practicing Christ,ian. He maybe Catholic.
I'm not aure. But I think lre goes to church. And f
don'E think he publicly has made at least not in
t,he office, you know -- made comment,s about people's
fairh.

O. Have you ever had discuseions wi.th

coworkers in the office, the audit.or,s office, about.

anti -Christian remarks?

A. You know, t,hat's kind of a tough question
because whlle r lrave many good friends here, r think
many of them are not, sure about, my owrr faith. One

of the first things AIan E,o1d me was, ,rWeII, I,m a

Christian, you know.'l

And I'm 1ike, r'Okay. Where are we going
with this?"

So I don't, think r E,hink the things
that f 've heard hrere, again, because the things t,haE

came ouu of Lynne|s mouth were vehement.. I mean,

ttrey weren,E, just passing comments. I I d,onrE,

recall otfrers even discussing religion.
O. When you say Irynne commenEs euere

60
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A. Oh, sure. yeah.

e. We t,alked a little bit about
Mr. Laslovich. s e>cperience, the t.rials that he ' s

done in this office
What is your overall impression of

Mr. Laelovich?

A. Lret,s see

A. And, y€s, you are being compelled.

A. Thatrs a difficult question from -- for a

rot of reasons, and rnaybe the mosc important. reason
is that I beLieve EhaE, aII of us have t<> strart
somewhere as lawyers, and we have Eo try t,o grow and

progress.

I think I t,hink .fesse i.s earnests in
his deEire to do that,, but I Ehink he is extremely
politically mot,ivat,ed, and t,hat has caused me it
caused me a great deaL anxieEy while I worked here

to see him do thlngs for politj.cal purposes raE.her

Ehan, you know for me, I talk about ttre moral-

high ground a Iot, and I t,ry t,o take E.he mora1 high
ground. I'm noE, always perfect. I donrt do that,
L00 percenE of E,he t,ime, but, I try. And f have a
bad taste aboutr whaE trappened here with tl.e
poJ.iticaL mot.j-vat,ion for doj-ng some of Ehe case work

that was done.
67
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O. Telt me how, in your opinion, poliLical

motivations have played a role in how matrters are

handl ed Lrv Lhis of f ice?

A. When ,Jesse started here, he had very

Iitrtle , iE ?rY, t,rial e>qrerience. As you know, I

have 20 years, and I rve been a Erial J-awyer f rom the

minuEe I hit the floor. I've done 10ts of.trials.

I've done loEs of judge Erials, Irve done lots of

administrat.ive trials, and lots of jury trials' I

have a wealth of e:<perience. And not only that,

preEty successful. I win a lot. And I win because

I know ltow, and it came from hard experienee, buE I

figured it out.

I bel-leve Mr. Laslovich can do Ehe same

thing. I trold him, when he first eame on board as

the chief J_ega1, Ehat I would like to mentsor the

other atrt,orneys because Iim t.ired of l-itigating. It

$rears you out BS, You know.

a. So Irve heard.

A. Yeatr . Wel-L , You know, we have lve I re

the No. 1 profession for suicides' we have a high

rate of aLcoholism, lots of divorce, )rou know,

because of the ruling natsure of liE.igaE,ion. And not

all atsEorneys are litigators, and trhe ones who

aren'L are acE,ual]-y much healthier tsrran those of us 58
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who are f.it,igat,ors.

f, beLieve that. right avray Mr. LasLowich

was Iook5-ng for a pretty high profile criminar case

because hers going to run for t.he AG's office.
There is abEolut.ely no other reason for trim t,o do

ehaE because there's plenty of work to do here.
Plenty of work. ?herers no reason for trim not to
ask for my help in prosecuting these caaes, whether
it's Art Heffelfinger or whether it's Don Couinard

or whoever it is that. he's decided he's going to
proseeute. Therers there's no reaaon for him not
E,o ask me E.o sit, second chair, in fact, except E,hats

he doesn't want, somebody with more experience. He

wants to appear to be the e>q>erj.enced atrt,orney.

This is and Chie is al1 my opinion.
What actually goes on in Jessers mind I have no

c1ue, you know well, I hawe 6ome cl-ue but not
much of one

MR. LASLOVfCH: No, you don't.
THE WfTNESS: and I there are Ehings

about, Mr. Laslovich thae I really like and that I
really respect., but his
BY MR. MONFORTON:

O. TelI me the Ehings you like about him.

A. I Like Ehat he's willing Co ro step up
69
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when something goes wrong. I feel like he's wilJ.ing

to say, I'I shouldnrE have done Lhat. " I could be

wrong about that, but f think that he tras that kind

of et,hic.

I like that. he has a good work ethic. He

shows up every diy, you know. Hers j.n E,he of f ice

doing stuff . I don't, as I've said before and'

t,his is my own issue I don't like the po1iEical

motivatrions for what he does because I Ehink he

could hawe been so muctr betEer a bettrer aeuorney,

a beEter truman, a better person aII around if he

had not chosen the political route.

And I feel Chat. way abouE a IoE of

peopi-e. BuE,r 1rou know, because it spilled over into

my 1-ife, it caused me a lot of anxiety.

And wtren he was inwolved in trhe

Heffelfinger case.part,icularLy and this is where,

I gruess, I get a Iittle crossways and a l-ittle upset

about whats happened, is that Lynne j-nwites me to sit

and waEch because she knows my experience, and she

knows it weI}. I basically Eaught her how

litigation worked. she taught me securities, and I

E,aught her liE,igation. And she asked me tro come and

sit and waech.

And one day -- and parE,ly because she 'to
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a. And you just spoke wit,h him once?

A. r ealk E,o AIan almost, every day.

O. Yeah. My question, Ms. Cross Guns, is
with regard to the case. Did you speak with

A. Well

O. okaY.

A- probably just once, yeah.

O. and what did you talk abouE. wit,h him?

A. WeIl, w€ went riding, and when we got,

done, he said, rrlJet's go geE something to eat, u so

we did. He said, rI need to tell you somet,hing.tr

He said, ,tYolt might not, want, to be my friend
anlmore. u

And I said, r'What happened? "

So he t,eIls me about E,his deposiE.ion that
he had been involved j_n a week prior I believe it
rras. f rm noE 100 percent sure on t,hat, bue sometsime

before I talked to him. And f ,m Lj.ke he goes,
ttArtd your name came up.tt

rrWeLl_, whaE was it about?i'

So he explained to me about Cfre Harris
Himes case, because I honestly don't, know anything
abouE, it - And he said,- ,'There's a pJ_eading on1ine.
You can J.ook at it. Therersrt you know, r'Thig is
basically what my deposltion was about,, that ttrere

88
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fund.

O. You aLso testified about cLosed-door

conversat,ions going on behind

A. Um-Lrum.

O. Lynne's door; is that, right?
A. Yes.

O. Do you know -- were you a part of those

closed-door conversat ions ?

A. No.

O. You also cest,ified abouE your jury trial
experience and that it was significant. and thaE,

you've been pretty successful; is E.hat. correct?
A. Th.at.'s correcE.

0. I want to jusE. t,a1k abouts some of your

cases tshat you tesE.ified to with Mr. Monfortron while

here at, the offiee
Tracy Henderson, what, was the result of

E.hat?

A. We had a convicti-on.

O. Was that.

A. It was not, a jury Eria1

a. Sorry. Okay.

A. he pJ.ed. We engaged we entered

into a plea bargain agreement,.

A. Okay. Dave .fohnson gT.
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A. Tl.at was

A. waE, that a jury erial?
A. No. That, was, again, a pleading. IIe

pled g'uilty, a prea bargaJ.n agreemene. we d.id wind
up engaged in a very signlficant argument, as as
you recalJ-, wit,h regard to how you value Ehose

annuities ttrat, he is gettlng people invested in.
And, in fact, Lynne was the erq>ert.

He went all t,he way t,o the Supreme Courts

on that, and we won. That was my briefing, by the
way.

O. Yeah. I,m jusE interested in the jury _-

A. Yeah

O. trial experience.

A. I'm just, saying.

A. So Mr. Henderson was not, a jury t,rial.
Mr. ,fohnson was not.

Martin Bower, was Ehat, a jury t,ria1?
A. Yes.

O. And what was the result.?

A. There h,as a direcEed verdi-ct.

O. For us?

A. N(,.

O. Mr. Thielen, from ButEe, a jury trial?
A. Yes.

98
25
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O. What was the resulE,?

A. He was aequitEed.

O. And then the Glendive j-nsurance case t,hats

you t,estified
A. He pled guiJ-ty.

O. To your knowledge, can you think of any

other jury trj.als t,hat you handled on behalf of this
office?

A. No.

A. So to be clear: The trwo jury t,rials that,

you prosecuted resulted in ej-ther a direcEed werdict,

or an acqtrietaJ-z

A. Ttrat,rs correct. That's at trhis of f ice.

O. Do you know who prosecuted ttre

Heffelfinger case with me?

A. Mike Winsor.

O. Is Mr. Winsor more experienced t,han I am?

A. He is.

O. Do you know when ttrat. took pJ-ace,

approximately when t.hat trial was held?

A. Oh, ttre trial? No, I donrt remember. A

year ago?

O. Would tshe faLl of 2010 6eem accuratre?

A. I honestly don't know.

O. And t.hen uItrj.mately, Eoo, you trest.ified 99

Charles Fisher Court Reporting
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happen. She waEn,t happy with my disagreemenE.

Q. Oka;i. And j/-o-dr Les.uj-iriony was tirac you
t'hought, he ehould have been treat,ed. eimilarry to
Mr. Davison; is that, right?

A. yes. ?hatrs correcE.

O. And Mr. Davison was prosecuted
crimina1J.y,. is that right,?

A. That,,s correct.

O. And was that, done by the stat,e or the
federal government?

A. Federal governmenE,.

O. And, to your knowledge, waE the federaL
governmenE prohibit,ed from proaecut,ing Nick Cladis
criminally?

A. No. But they did the proseeution based,

on our referral.

A. You also t,est,ified about ACN and Ehe

travel t,o North Carolina.

Did I understand your test,imony to be

that trfre travel took place t.he same day ttrat
Mr. Ludwig was geCt,ing deposed?

A. It was either the same day or you were in
North CaroLina when he was being deposed.

O. hlas Mr. WaLker at his deposiE,ion?

A. No, I waE . I was E,he aetrorney of record 
l.Ol.
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first st,at,e, acEually, thaE identified that. So it
depends on how E,he 'case comes in.

When Tom Meissner calls us from, you

know, Irewistor^rn and says, "I wanE you Lo look at

this guy" €h, may or may not. Probably not.

You know, we talked we made one phone

caI}, and we didn't rea1ly -- I know that an

invest,igation was opened, but. it, was never pursued.

Even though I believe we found information and facts
tso supports the prosecution, w€ didn't do it. I
believe she just, grer^r t,ired of it.. She and that
happens from time to time.

Again, if it's not high profile enough

I mean, she loved ArE, Heffelfinger, of course,

because it was a great case. It was a wonderful

case. You know, here'g a guy whots stolen money

from oId people. He's st,olen money f rom peopJ-e who

certainly did not deserve to be viceimized, why

didn'E she do the 6ame with BilI Nooney, who

vict,imized people as we1l, and tre's a legisJ-ature?

a. Do you know E,he st,atus of Bil-l- Nooney?

A. I donrt. I just. know t.haE, he wasntE

included he acEual"ly got reetj-truE,ion funds when

she knew he was a perpetraEor. And I believe thatsts

because when she Ealked E,o trj-m -- Iike Nick Cladis, Lo,

Charles Fisher Court RePorting
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he said the right things and she said, ,,Okay. I
rrnfls'r-eland 1,our daugh-.-er migirt not geE eo go t.o
college if you don't geE Ehese funds. ,, That,rs not,
right. That's not how we do things.

o. Ad you elq)ressed concerns to her about
aLl Ehat?

A. yes, f did.
O. So did you trust Ms. Egan's work whiLe

you were here?

A. That r s a good quest,ion, too, because

there are part,s of her work she,s exeellent
she's amazingly excerrent at, identifying where the
money goes, following the money. She can do that
like nobody I know, including the feds. They can't
do i-E, and Ehey hlre peopre specif icarly for t.hat.
But she can do iu.

That, parE, of her work I trrusE, and wouLd

ts:nrst today. But when, then, you E,ransfer that into
going aft.er a live human, r donrt necessariJ-y t,rusE.

E.haE,.

a - WhY?

A. Because of these kinds of e:q>eriences

wlrere ghe's eielrer backed of f or or shers pursued

somebody because she didn,E like them, you know.

O. And if I can justs talk briefly about, the 
t-08
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a. Is it f,air t,o say t,hat you relied on the
numbers?

A. A.bsoLutely.

(Off the record)
BY MR. I,ASLOVICH:

O. Was Erlc Schul-tz prosecutsed federal]y or
by the staCe?

A. Federally. Again, on our referraL.
O. And do you know if they're reguired t.o

act on our referral?
A. Th.eyr re not .

A. When you left in .fanuary, did you 1eave

volunEarily?

A. Yes.

O. Would it, suelrrise you to hear that
Mr. Ludwig said you were forced ouE,?

A. No- Hers LoLd me that,, and in some ways,

tre,s right. In some ways, the hray you treat,ed me

lras preE,ty horrible.

O. Did you reference that aE all in your
resignation letter to t.he office?

A. No. f didn't find it, necessary. you,re

going to st,ay regard,J_ess of what I say.

a. Thatrs true.
A. Okay. 
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PETITiONER'

.IESSE LASLOVICH
BRETT O'I\IEIL
Special Deputy Ravalli County Prosecutors

Special Assistant Montana Attomeys General

Office of the Commissioner of Securities and Insurance

Montana State Auditor
840 Helena Ave.
Helena,IIT 59601

Phone: (406\444-2040

Attonreys for Plaintiff

MONTANA TWET,{TY-FIRST JUDICIAL DISTRICT COURT,

RAVALLI COTINTY

CauseNo.: DC I l-117
STATE OF MONTA}.IA,

Plaintiff,

vs.

HARRIS HIMES,

EXHIBIT J

Defendant.

The following is a list of criminal cases and result filed by the office of the Commissi

of Securities and Insurance, Montana State Auditor (CS!, since 2009.

l. State of Montana v. Donald Chouinard (DC-09-5758), Flathead County

Guilty of Theft by Enbezzlement and Securities Fmud (Ponzi Scheme)

2. State of Montana v. Jack Light (DC-09-0453), Yellowstone County

Pending

3. State of Montana v. Arthur Heffetfinger (CDC-2010-21), Lewis & Clark County

Guilty of Theft, Securities Fraud (Pond Scheme), and Elder Exploitation

4. State of Montana v. Terry Parks (DC'I0-371), Missoula County

Guitty of three counts of Fraudulent & other prohibited practices

ExhibiaJ
Sute v. Haris Himes

EXHIBIT H
Exhibit J

Prgq I of2



Exhibit,
Surtev. Hurls Himes

6.

7.

PETITIONER'S EXHIBIT H

state of Montana v. Matthew Gillespie (Dc-10'455), Flathead county

Guitty of Insurance' f,'raud/fheft

StateofMontanav.TimothyPerry@C-10.456c),FlatheadCounty

Guilty of Insurance Fraud/Theft

state of Montana v. Richard Schaeffer (DC-l l-015B), Flathead county

Guilty of Insurance FraudlTheft

StateofMontanav.JamesBryant(DC-ll-ll6),RavalliCounty

Pending

g. state of Montana v. Lionel Ellison (DC-l l'0767), Yellowstone county

Pending

10. State of Montana v. Cynthia Henderson, (ADC-2012'122), Lewis and Clark County

Pending

I l. state of Montana v. Kevin Kolenda, (DC-t2-200), Missoula county

Pending

12. state of Montana v. Jeremy Hoscheid, (Dc-12'50), Butte-Silver Bow County

GuiltY of Insurance Fraud/Theft

13. State of Montanav. Richard Reynolds, @c-l.2-152C), Gallatin County

Pending

14. United States of Arnerica v. Anne Schlenker, (CR I I-07-BU-DWM-I)

Guilty of Wire Fraud

15.StateofMontanav.EugeneLavey(DC-10-2011-1)'DanielsCounty

GuiltY of Insurance Fraud/Theft

16.StateofMontanav.JefteyRapp(DC-ll-93C),callatinCounty

Pending
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JESSE LASLOVICH
BRETT O'NEIL
Speciai Depury Ravaiii County Frosecutors
Special Assistant Montana Attomeys General
Office of the Commissioner of Securities and Insurance
Montana State Auditor
840 HelenaAve.
Helenq MT 59601

Phone: (406)444-2A40

Attomeys for Plaintiff

STATE OF MONTA}IA,

Plaintiff,

vs.

HARRIS HIMES,

MONTANA TWENTY-HRST JIIDICIAL DISTRICT COURT,

RAVALLI COI'NTY

Cause No.: DC I l-117

hF-t-rt-tr il iluNtsK'

E)ilIIBIT K

Defendant.

The following is a list of administrative actions and result filed by the office of the

Commissioner of Securities and Insurance, Montana State Auditor (CS!, since 2009.

l. In the Matter of Donald Chouinard, et al. (SEC-200946)

Consent Agreement with LPL Financial Corporation.

2. In the Matter of Cornerstone Financial Corporation, et al. (SEG2009-6)

Final Agency Decision against the Defendants for restitution and lines.

3. In the Matter of Robert Koostr4 et d. (SEC-2009-56)

Consent Agreement and Final Order.

Exhibit
Stgte v. H.nis tlimcs

EXHIBIT H
Exhibit K
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5.

PETITIONER'S EXHIBIT H

4. In the Matter of ShareValue, lnc. and Richard Reynolds (SEC-2009-37)

Pending

ln the Matter of Ronald Moschetta" et al. (Sec-2009-14)

Consent Agreement and Final Order,

In the Matter of Fortune HiTech Marketing, Inc (SEC-2010-12)

Consent Agreement and Final Order.

In the Matter of ACN,Incorporated (SECr0l0'82)

Consent Agreement and Final Order.

In the Matter of Robert L. Sherry (SEC-2011'239)

Pending

7.

Exhibit
Ststcv, Hatds Himes

Page2 ol2



RF-I-T AT TFFPETITIONER'S EXH

Patrick Navarro
'ELnibltt-

1

2

3

4

5

5

7

I

9

r-0

LL

L2

L3

L4

L5

16

L7

18

19

20

2L

22

23

24

25

Mont,ana, tshen we send them a letrter.
O. Or an individual, riEht,? If an

individual'E not regiebered, they get, a come clean

lett,er too?

A. Yes.

a. And that's not writ.t,en down, but trhat, is
ttre stsandard operatring procedure as is t,aught and

trained to you, right,?

A. You could say yes t,o that., yeah.

O. A11 right.
MR. FLAHERTY: That's aII I've got.

(Whereupon, ttre deposition
was concluded at 3:O0 p.m.)

36
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Patrick Navarro

EXAIVTINATION

BY MR. OINEII,:

O. Do you know when the CSI start'ed keeping

visitors' logs?

A. I do not.

O. Okay. Do you know wleo decides whetLrer or

not tro prosecuEe or Eake administratiwe act'ion?

A. I do notr.

a. Do you send the come clean letter Lo

every single comPanY?

A. Me PersonallY, I do not

O. OkaY. Ttrank You'

MR. O ' NEIL: No further guest'ions '

EXAMINAT]ON

BY MR. FI.,AHERTY :

a. IJet me back uP on trhat ' How do You

determine wlren to send out a come clean letter or

not?

MR. O'NEII: Asked and answered' Pat'

BY MR. FLAE{ERTY:

O. He said, do you do ic in ewery single

case. So Ietr's jusE, Itow many casea trhatr you

invest igate d'o you send a come cl-ean letcer oue on?

A. If the company is not regiscered wictr 35

503East*"":HilLli,TlXil'f itillr"lB?1'ilf*os8?-e016
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A. I was the assist.ant tro ttre rates and

l1censj.ng bureau chj-ef "

O. And wtro was that?

A. It wag, at. the E,ime, Rosann Grandy.

O. And, did she leave?

A. No. Sheis stil1 there, butr f rm no longer

underneat,h her.

O. Where did you go then? Did she transfer
out or did you move?

A. I moved out,.

O. Okay. Why did you move out?

A. I was moved into a securities assigEant

examiner poeit,ion.

O. So that was a vertical promotion then

from being an administrat.ive assistsant to
securit,ies, what did you describe t,haL as?

A. Assist,ant examiner. Yes, it was.

O. And how long have you been a securlties
examiner?

A. For a year and four or f ive monE,hs.

a. Okay. And wtrat. does a security examiner

doz

A. I review records; look at, ML,Ms, iErs a

mulE,ilevel marketing, whenever tstrey send in
documetius to securities d.epartrmene.

Charles Fisher Court Reporting
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PETITIONER'S EX

JESSE LASLOVICH
BRETT O'NEIL
Special Deputy Ravalli County Prosecutors

Speoial Assistant Montana Atiorneys General

Office ofthe Csmmissioner of Secuities and Insurance

Mootma Stare Auditor
840HelenaAve.
Helena" MT 59601

Pbone: $0qaaa2ga,

Attomeys for Plaintiff

MONTANA TWENTY.FIRST JUDICIAL DISTRICT COIJRT,

RAVALLI COI.INW

CauseNo.: DC 11-117
STATE OF MONTANIA,

Plaintifr,

vs.

HARRIS HIMES,

ATT'IDAYIT O[' ]\uCHOIITS CLADIS

Defendant.

STATE OF MONTAIIA )
:ss
)

Nicholas Cladis, after being first duly sworn, deposes and states as follows:

1. I am a Montana registered seciuities salesperson and invostne'lrt advisor

representative for Cladis lnvestment Advisory LLC in Billings, Montana, which is where I a]so

reside.

2. I have been involved in the sectrities industry since 1973'

3. In December 2006, ao admrnistrative action was Iiled agairst me by the office

of the Cornmissioner of Segurities and tnsurance, Montana State Auditor (CS!, alleging that I

had violded certain provisions of the Securities Act of Montana.

A.FFIDAVII OT NTCEOLAS CI,ADIS
StatEv. Hrds Hias

Yellowstone County

Exhibit M
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4. I subsequenfly e,lrtered isto a Consent Agreernent with the CSI, which firlly

resolr. ed &e CSI's allegadocs.

5. The Federat Br:reau of Iuvestigation (FBI) also conducted au investigation into

my activity in 2006 aud determined not to prusue criminal chargas.

6. The invwtigation stemoned tom my former partner's criminal aotivity, which I

repofid twice, as sooD as I suspected he was engaged in illioit activity. He is now in fedeml

prisoa

7. As part of the investigation, not one of my olients said that I was a part of aoy

ulau{ul activity.

8. I did not assist in the CSI investigation of Haris Hiues 6nd [ [as$, asrhing

abotrtthe CSI's case against tr;m.

. 9. I have reviewed thc portion ofthe Defendant's Motlon to Compnl Prodactton of

Selective Prosecztion Eviderue; Brtef in Support ofMotion,fild.with the Court on September

24,2012, in which the Defendant's lawyer sutes that Ms. Egao finds devout Christiaos

lartioilarly repulsive ... as she makes clear almost on a daily basis."

10, I have never talked with either ofthe Defendant's lawyen, nor have I spoken

with hlr. Himes.

11. IarnaChristian

12. I am very active with the f,illiqgs Catholic schools, my church, Bible studies,

and atend lvlass.

13. In the 5 years I have knoum Ms. Egan, I have never heard Ms. Egan refer to

Christians as "right wing rvtrack jobs."

L4. I disagro with the Defendant's lawyer's statem€nt that}1s. Egan fnds devout

Christiurs 'lartieularly repulsive . .. as sho makes clear at'nost on a daily basig" as she has

AAFIDAVTT OF MCEOI.AS CXADIS
Sta&v. lLrrisHimes
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PETITIONER'S EXHIBIT H

never said anything to me, nor have I heard her say to someone else, that she finds Christians

larticularly repulsive."

15. lvls. Egan is trot atr'oanti-Cbristian bigot'

16. I submit this Afrdavit voluntarily and no threars or coercion have been made

against me by the CSI.

17. I declare under penalty of perjury under the laws of Montana that the foregorqg

is tnre atrd coneot.

DATED this 4Tl day of Octob er,2072.

SUBSCRIBED AIID SWORN to me before this 41tt day of Octob er,20l2,by

AFFIDAVIT OF MCEOIJIS CI.AI}IS
Shc v. I{rnls Himcs

F*;
;i SEAL i:

IRA TW. H^WAAGR
NOTARYrugUC(orrio

St te ot Montrnr
Rssadlr€ st Elllngr, fffii.

MyOommladon EObr
Urrch le,afii
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PETITIONER'S EXHI

JESSE LASLOVICH
BRETT O'NEIL
Special Deputy Ravalli County Prosecutors

A'
specr8r Assr$ant vlonlsna AnornBys tJGnerar

Office of the Commissioner of Securities and Insurance
Montana State Auditor
840 Helena Ave.
Helena, MT 59601
Phone: (406) 444-2040

Attomeys forPlaintiff

MONTANA TWENTY-FIRST JUDICIAL DISTRICT COURT,

RAVALLI COUNTY

Cause No.: DC 1l-l 17
STATE OF MONTANA,

Plaintifi

vs.

HARRIS HIMES,

AFFIDAVIT OF TARI NYLAND

Defendant.

srATE OF MONTANA )
:ss

Lewis & Clark County

Tari Nyland, after being first duly sworn, deposes and states as follows:

l. I am currently an Insurance Compliance Specialist with the offiee of the

Commissioner of Securities and Insurance, Montana State Auditor (CSI), a position I have held

since December 4, 2006.

My work for the CSI focuses on helping Montana consumers who have

questions about their insurance, including assisting consumers with their insurance claims.

3. I did not assist in the CSI investigation of Hanis Himes and I know very little

about the CSI's case against him.

AFRDAVITOFTART NYLAND
Statc v. Hanis Himc

rExhiffit 
t*t

Page I of3



1

2

3

4

5

6

7

8

9

10

11

t2

13

14

15

16

t1

18

19

20

2t

22

23

24

PETITIONER'S EXHIBIT H

4. I have reviewed portions of Roberta Cross Cuns' deposition in which my name

is discussed.

5.

discussed.

6.

discussed.

7.

I have also reviewed portions of Alan Ludwig's deposition in which my name is

I have also reviewed portions of Lynne Egan's deposition in which my name is

I have also reviewed the portion of the Defendant's Motion to Compel

Production of Selective Prosecution Evidence; Brief in Support of Motion in which my name is

discussed and which was filed witlr the Court on September24,2012.

8. I was very hurt and upset when I heard from Ms. Cross Guns that Lynne Egan

said things about rne that were not true and I continue to be hurt and upset.

9. I was also very hurt and upset to read that the Defendant's lawyer publicized my

name, and further that he referenced my mme in support of the argument that the CSI

"routinely harasses employees who are devout Christians."

10. I have never talked with either'of the Defendant's lawyers, nor have I spoke

wittr Mr. Himes.

I l. I consider myself a devout Ctristian.

12. I disagree with the Defendant's lawyer's characterization that the CSI "routinely

harasses employees who are devout Christians," myself included.

13. Based on my almost 6 years of experience working for the CSI, it is my opinion

that the CSI would not investigate, nor would its lawyers prosecute, an individual based on

their religious or political beliefs, including Mr. Himes.

14. I submit this Affidavit voluntarily and no thLreats or coercion have been made

against me by the CSI.

AFFTDAYIT OF TARI NYLAND
State v. Harris Himcs

25
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John Nielsen, after being fust duly swOrn, deposes and states as follows:

l. I am o Special Agent for the Division of Criminal lnvestigatlon of the Internal

Revenue Service flRS), a position I have held since March 1,1987 ,

Z. Generally, the scope of my work involvos investigating allegations of Fedenrl

tax law under Title 26 of the United Statcs Code as well as other Federal finanoial violations of

tho law under Title l8 and 3l of the Uaited States Code.

3. t did not asslst in the CSI investigation of t{anis Himes and I know nsrhing

about the State's case against him.
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4. I have reviewed tho porton ofthe Defendnt's Motion to Cornpel hodttctlon o{

Selective Prosecutlon Evidence: Brtef in Support of Molion, filed with the Cotut on September

24,2012, in which Bts Defendart's lawyer states that "[f]edeml offioials are cotrcerDed about

sn im[roper relationship betwecn [Bil[ Noonoy and t]re Auditor's oflicc."

5. I have also revicwed tlie portion (l2lz25-ln:B) of Alan Ludwig's depositioq

taken on July 31, 2012, in whioh he refereuces conversations he had with myself and a Special

Ageff of the Fcdoral Bureau of Investlgation (FBI).

6. I had a working relationship with Mr. Ludwig prior to him leaving the Auditor's

office.

7. In his deposition, Mr. Ludwig testificd that I asked him about Bill Nooney, but '

sctually Mr. Ludwig asked me about Mr. Nooney when he called around the tiure he,,vas

Ieaving the Auditor's office.

8" Mr. Ludwtg told me tbat he had concerns about the way the Auditor's office

was handling the invesdgation into Mr. Nooncy.

9. I told Mr. Ludwig that if ho had those concem$, then he should talk to someone

who was in a position to inyestlgate those conocrns.

10. Atno time in my conv€$ations wifr Mr. Ludwig did I express conqems about

whether thEre was an improper relationship between Mr. Noonoy und the people at the

Auditor's ofrice.

I I. At no time Iu my convertations with Mr. Ludwig did I express corcerns about 
.

whether there werc impropor acfions that te.sulted from a relationship bsrween Mr. Nooney aud

the Auditor's office.

12. I declare undor penalty of psdury under ths laws of Montana that the foregolng

is truc and correcl
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STATE OF MONTANA,
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HARzuS HIMES,
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Case No. DC l1-117
[Assigned to the Honorable Loren Tucker]

DEFENDAI{T'S REPLY RE MOTION TO
COMPEL DISCOVERY OF SELECTIVE
PROSECUTION EVIDENCE
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TNTRODUCTION

In its response to Himes' Motion to Compel Selective Prosecution Evidence, the Auditor's

off,rce insists that "nothing can be shown that the prosecutors had discriminatory intent when

they filed charges against the Defendant." (State's Resp., p.23.) Himes begs to differ. The

evidence he has produced shows the following:

. The prosecution team routinely describes conservative Christians as "whack jobs" and "nut
cases" and harasses Christian employees in the Auditor's Office;

. The State charged Himes with six felonies when it has no evidence that he obtained any

money, then falsely alleged otherwise to this Court;

. The State denied Himes a pre-filing conference, something it gives to all other suspects, and

something that would have significantly reduced the chances of Himes being charged;

. Shortly after Himes publicly criticized the Auditor for charging him, the Auditor's office
filed an additional securities count against Himes without any evidence of a "security," then

falsely informed ihis Court that it did have such evidence;

. The State excluded Himes from witness interviews, something it does not do to other

defendants;

. At least four similarly situated suspects who stole significant sums of money received only
administrative sanctions (or none at all), evidence that the State completely fails to rebut.

The State stresses that Himes has not produced a direct admission from prosecutors that they

based their charging decisions on Himes' conservative Christian statements. This is not terribly

surprising, because "[d]efendants of even minimal sophistication will neither admit discriminatory

animus or leave a paper trail demonstrating it." Riordan v. Keminers, 831 F.2d 690, 697 (7th

Cir.1987). Instead, "atrier of fact may infer [discriminatory] motive from the total circumstances

proved." New Breed Leasing Corp. v. NLRB, 111 F. 3d 1460,1466 (9thCir.l997). Contrary to the

State's repeated assertions, Himes need not "prove" anything to prevail on this motion but instead

need only present "some evidence of both discriminatory effect and discriminatory intent." .Bass,

536 U.S. at864, emphasis added; Armstrong,517 U.S. at469. As explained in his opening brief,

1
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PETITIONER'S EXHIBIT I 463

and as described in detail below, Himes has not produced some evidence of discriminatory intent

effect, he produced a mountain of it.

ARGUMENT

The prosecution begins its response to Himes' Motion to Compel Discovery of Selective

Prosecution Evidence by mischaracterizing Himes' claim as one in which he is being "specifically

targeted and charged by the State due to his religious beliefs." (State's Resp., p.2.) Infact, as

emphasized throughout his opening brief, Himes' claim is based upon selective prosecution

arising from his conservative Christian speech. This is why Himes' arguments are based upon

his being an "outspoken conservative Christian" who for years has communicated to the press

and testified before the Legislature on abortion and gay rights issues and why most of the cases

he cited in his opening brief involve selective prosecution claims arising from protected speech.

The State also misstates the law when it argue that "[w]hile the case law rightfully gives

protection to those the government pursues based on an individual's religion, it is apparent that

no additional protection is afforded to a defendant simply because a defendant is 'outspoken'."

(State's Resp., p.14.) A prosecution based upon a defendant being "outspoken," however, directly

implicates First Amendment rights. Both state and federal courts bar selective prosecution not only

on the basis oftraditional suspect classifications, such as race, but also in cases in which charging

decisions are based upon a defendant's exercise of First Amendment rights:

. . . . [T]he conscious exercise of some selectivity in enforcement is not in itself a
federal constitutional violation absent an allegation and showing that the
selection was deliberately based upon an unjustifiable standard such as race,
religion, or other arbitrary classification, such as sex, or the exercise of the First
Amendment risht to free speech.

State v. Mctldonado, 176 Mont. 322, 329, 578 P.2d 296,300 ( 1978), emphasis added, quoting Oyler

v. Boles,368 U.S. 448,456(1962); see also U.S. v. Schmucker,721F.2d,l046, 1051 (6th Ct.l983),

quoting U.S. v. Falk,479 F.3d 616, 620 (7thCir.1973) ('Just as discrimination on the basis of

religion or race is forbidden by the Constitution, so is discrimination on the basis of the exercise of

protected First Amendment activities, whether done as an individual or, as in this case, as a member

2
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PETITiONER'S EXHiBIT i 464

of a group unpopular with the government"); Hunt v. Tucker,875 F.Supp . L4g7,1501 (N.D.Ala.

1995) ("A prosecutor may not select an individual for prosecution solely because of the exercise of
rights under the First Amendment")

Similarly, the Auditor's Office argues that Himes' conservative Christian speech cannot

the basis of a selective prosecution claim because speech by iiberal Christians woulcl thereby be

excluded. (State's Brf., p. 14.) This reasoning is also puzzling, because it is the Auditor's office

itself that has clearly defined the contours of the protected class at issue in this case. Both Deputy

Securities Commissioner Lynne Egan and Brett O'Neil, who is counsel of record in this matter, h

repeatedly referred to conservative Christians as "whack jobs" and "nut cases." (Cross Guns Depo.,

pp'52,59, Exhibit 3.) As discussed in detail below, they have treated Himes far differently than

other suspects who do not engage in the kind of "whack job" or "nut case" conservative speech in

which Himes engages.

The State's analysis of the law is deficient in several other respects. For example,

prosecutors complain that Himes "completely fail[s] to provide this Court with the standard to prove

both discriminatory effect and discriminatory intent." (State's Resp., pp. I l-12.) As the United

States Supreme Court has held, however, obtaining discovery for a selective prosecution claim

requires "some evidence of both discriminatory effect and discriminatory intent." Bass,536 U.S. at

864, emphasis added; Armstrong,5l7 U.S. ar 469. And "although the 'some evidence' stardard is

'rigorous,' it is still relatively light, because obviously a defendant need not prove his case in order

to justify discovery on an issue." [Jnited States v. Thorpe, 477 F.3d, 652, 657 (6thCir.2006). If the

prosecutors believe the some-evidence rule established in,Bass and Armstrong is insufficiently

precise, their quarrel is with the Supreme Court, not with Himes.

Similarly, the State argues repeatedly that Himes' motion should be denied because he

cannot "prove" discriminatory intent. (see, e.g., State's Resp., pp.21,24,29,30, 31.) The law does

not require Himes to "prove" anything at this stage. Rather, he simply needs to present "some

evidence of both discriminatory effect and discriminatory intent." Bass,536 U.S. at 86.4, emphasis

added; Armstrong,5lT U.S. at469. After Himes receives the discovery to which he is entitled

3
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PETITIONER'S EXHIBIT I 465

the Constitution's guarantee of equal protection, he will then seek to prove at an evidentiary hearing

the merits of his selective prosecution claim.

The State also argues, incorrectly, that this Court is not permitted to draw inferences based

upon Himes' evidence. (State's Resp., pp.24-25.) This is not the rule in equal protection cases in

general, (see, e.g., New BreedLeasingCorp. v. NLRB,111F.3d 1460, 1466(gthCir.1997) ("inthe

context of a discriminatory discharge, a trier of fact may infer motive from the total circumstances

proved")), nor in selective prosecution cases in particular. People v. Superior Court (Baez), 79

Cal.App.4th ll77 , 1196, 94 Cal.Rptr.2d 706, 719 (2000) ("the trial court could reasonably have

concluded, based on the evidence presented by Baez and the reasonable inferences arising therefrom,

thatBaez had presented 'some evidence' and made a 'credible showing' " of biased

charging)(emphasis added); U.S. v. Tuitt,68 F.Supp.2d4, 18 (D,Mass.1999) (defendant satisfied

Armstrong's intent prong by presenting evidence showing "an inference of discriminatory intent").

Even though Himes has direct evidence of discriminatory animus by the prosecution team,

the State criticizes him for not "submit[ing] a study or any kind of statistical evidence whatsoever

showing that people who are not 'outspoken conservative Christians' could have been prosecuted for

crimes similar to the Defendant's." (State's Resp., p.24) The State has it backwards. The direct

evidence of bias provided by Cross Guns and Ludwig is far more probative of the prosecution team's

stateofmindthaninferencesderivedfromstatistics. U.S. v.Avery,l37F.3d343,356(6thCir.l997)

("only in rare cases will a statistical pattern of discriminatory impact conclusively demonstrate a

constitutional violation"). Nor is statistical evidence even required for a selective prosecution claim,

particularly at the discovery stage. U.S. v. Alameh,341 F.3d 167 , 173 (2d Cir.2003) (selective

prosecution can be "demonstrated through circumstantial or statistical evidence") (emphasis added.)

A HIMES HAS MORE THAN ADEQUATELY MET THE SOME-EVIDENCE TEST
REGARDING DISCRIMINATORY INTENT

l. Bsan Decides What Cases to File Criminally and What Cases to Decline

Himes has met the "some" evidence burden regarding Egan's authority over charging

decisions in the Auditor's Office. Egan is "second under [Commissioner] Monica Lindeen" with

4
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PETITIONER'S EXHIBIT I 466

regard to securities. (Egan Depo., p. 23, Exhibit 2.) She determines whether securities cases are

filed criminally. (cross Guns, pp.32-33,Exhibit 3; Lurclwig Depo., p. 35 (..Lynne would make a

determination as to -- as to whether something appeared to be a civii or criminai matter, or both,,).

Evidence of selective prosecution includes not only evidence concerning which suspects are

charged, but also which ones are not. Put another way, declination authority is every bit as

important in analyzing selective prosecution issues as charging authority. And it is undisputed that

Egan has unfettered declination authority, because she has the power to stop a case in its tracks

before any civil or criminal actions are commenced. (Ludwig Depo., pp.29 ("Lynne would be the

determiner of what matter would actually become an investigation"); id. p.33 "Lynne would

determine which report went forward for action and assign a case number to it"); id., p. 103, Exhibit

4, (describing Egan as "the real gatekeeper on cases going forward or not going forward.,')

Egan's declination authority is demonstrated not only by Ludwig's testimony bgt also

circumstantially. When suspects seek leniency from the Auditor's office, they don,t go to the

prosecutors. Instead, they go to Egan. (See, e.g., Egan Depo. p. 118, Exhibit 2 (acknowledging

several meetings between her and Nooney); Cross Guns Depo., p. 47, 100 (testifying the Egan had

"let[ Cladis] off pretty easy" after he cried in front of her). That suspects seeking to avoid

prosecution by the Auditor's office plead their cases to Egan speaks volumes regarding her

declination authority.

Nor has the State even attempted to refute evidence (much of it supplied by Egan herself) of
Egan's extensive campaign activities on behalf of Lindeen and Laslovich, including collecting

campaign contributions from the Post Office and campaign checks brought to the office, (Cross

Guns Depo. , PP. 20,21,25, Exhibit 3), depositing campaign contributions during the workday,

(Egan Depo., p. 85, Exhibit 2; Cross Guns Depo. , p. 25, Exhibit 3), preparing disclosures to the

Commissioner of Political Practices, and maintaining contributor lists for the campaigns. (Egan

Depo., pp. 85-87, Exhibit 2.) Nor can the State dispute what these activities say about Egan,s

influence in the Office,

5
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PETITIONER'S EXHIBIT I 467

Against this evidence, the State insists that "the filing of charges is a prosecutorial

decision, not one made by the investigator. The prosecutors sign the pleadings, not the

investigator." (State's Resp., p.23.) This response has several deficiencies.

First, Egan is not a mere investigator. She is the Deputy Securities Commissioner and

therefore is "second under [Commissioner] Monica Lindeen" with regard to securities , (1d., p.23.)

Second, the State ignores the fact that while Egan might not sign pleadings, she directs those who

do. Finally, the State ignores the undisputed evidence of Egan's unfettered declination authority.

The State also tries to undermine Himes' evidence by asserting that "[a]fter Mr. Laslovich

took over ...Ms. Cross Guns said she didn't 'know what happened' and didn't know "if [Ms.

Egan] continued to have a say or not." (State's Resp., p. 7.) The State fails to mention that

Ludwig remained in the office's securities department until May 2012, (see Ludwig Exit Interview,

attached as part of Exhibit 4), well after prosecutors filed charges against Himes.

All of the evidence presented by Himes, therefore, more than sufficiently satisfies the "some

evidence standard regarding her authority over charging and declination decisions. None of the

State's arguments negates this evidence.

2. Himes Has Presented Significant Evidence of Animus Against
Conservative Christianp Bv the Prosecution Team

The State does not, and cannot, refute the many bigoted statements made by the prosecution

team. O'Neil and Egan have stated several times that "right-wing" Christians are "whack jobs" and

"nut cases." (Cross Guns Depo ., p. 52,59, Exhibit 3.) Egan, the person who determines which

cases move forward, (Ludwig Depo, pp. 26,29,33,103, Exhibit 4), and how they are charged,

(Cross Guns Depo . pp.32-33, Exhibit 3), spews bigoted, anti-Christian remarks almost reflexively.

She makes "lots of negative comments about Christians in general." (Cross Guns Depo., P. 53,

Exhibit 3; Ludwig Depo, pp. 56-51, Exhibit 4 ("1've cited three or four [anti-Christian remarks] to

you but there's been a dozen since I worked there.") Egan has a "negative feeling towards" right-

wing Christians, (Cross Guns Depo. 53, Exhibit 3), and admits telling employees that the Boy

are "Nazis." (Egan Depo., p. 100.) Her hatred of the Boy Scouts arises from their affiliation with

6
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PETITIONER'S EXHIBIT I 468

Christian churches. (Cross Guns Depo. p. 53.) Egan tells employees that the Christian church is a

"negative influence on things" and that all organized religion is a "fairy tale." (Ludwig Depo, pp.

54-55, Exhibit 4.) She ridicuies church members who appear in court. (Cross Guns Depo. p. 106,

Exhibit 3). Egan's animus towards devout Christians is so pronounced that she becomes physically

agitated when they are discussed. (Id.,p. 61.) She calls Lindeen's political opponent a,.right wing
nut case" simply because he is a member of the Assembly of God. (Id-, p. 52.) Of particular

importance to this case is her smearing of Himes as a "whack job" and a "right-wing Christian.,,

(1d., p.55.) She has also referred to a federal prosecutor as "such a smart guy. I don't know where

he gets, you know, caught up in this Christian stuff.,, (1d., p. 57 .)

Nor have prosecutors negated Himes' evidence showing how the Auditor's office routinely

targets Christian employees for harassment, prompting Nita Holman, a Human Resources staff

member, to note that "Christians weren't treated too well in the office" and that, for employees, ..it

was better not to share that you were Christian." (Ludwig Depo., p. l44,Exhibit 4.)r Egan falsely

slanders devout Christian employees as adulterers in front of other employees. (Cross Guns Depo.,

pp. l3-15, Exhibit 3; Ludwig Depo., p. 82, Exhibit 4.;2 She ridicules employees who pray during

their breaks and subjects them to rants conceming other employees' pubic hair. (Cross Guns Depo.,

pp. 16-17, Exhibit 3; see also Exit Letter attached to Ludwig Deposition, Exhibit 4.)

Such evidence in discrimination cases is extraordinary because most of the time .,violators

have learned not to leave the proverbial 'smoking gun' behind." Aman v. Cort Furniture Rental

Corp.,85 F.3d 1074,1082 (3d Cir.1996); see also Jalal v. Columbia University in City of New york,

' The State had previously committed to making Ms. Holman available for a deposition. It has
since reneged and refuses to make her available without an order from this Court. As discussed in
more detail in Section III, this is yet another reason why an order compelling production of selective
prosecution evidence is essential.

2 The Auditor's office included in its response an affidavit from the victim of Egan,s slander in
which the victim denies that there is anti-Christian bias in the Ottice. (State's Resp., Exhihit N,)
Notably, the victim does not attempt to deny that she had been viciously slandered by management
in the Auditor's office. And, unlike Cross Guns and Ludwig, this victim is still depends on the
office for a paycheck, so her attempts to minimize management's despicable conduct should be
taken with a grain of salt.

7
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4 F.Supp.2d 224,235 (S.D.N.Y. 1998) ("....bias will rarely manifest itself in obvious ways"). Egan

and O'Neil didn't just leave a smoking gun behind, they left an armory. This evidence, standing

alone, satisfies the some-evidence standard for showing discriminatory intent. United States v.

Jones,399 F.3d 640, 645-46 (6th Cir.200 5) (prima facie case of discriminatory intent when police

officers who referred case for federal prosecution wore insulting t-shirts with defendant's picture

during arrest and sent racially motivated postcard to defendant in prison).

The State dismisses this evidence as "innuendo about the Boy Scouts [and] Christians in

general," (State's Resp., p. 24), as well as "office gossip and hearsay." (State's Resp., pp. 25-26.) rt

is not. Ludwig and Cross Guns both gave sworn, first-hand testimony of Egan and Brett O'Neil

repeatedly using derogatory epithets against conservative Christians, such as referring to them as

"whack jobs" and "nut cases." (Cross Guns Depo. , pp. 52,59, Exhibit 3.) Egan has even admitted

to making derogatory statements. (See, e.g., Egan Depo., p. 100.)

Prosecutors trumpet the fact that, while Egan and O'Neil describe conservative Christians as

"nut cases" and "whack jobs," Laslovich does not. (See, e.g., State's Resp., p.22.) The argument

that "only" two-thirds of the prosecution team uses bigoted statements in referring to members of a

defendant's protected class is not exactly a ringing endorsement of the State's ethics. The argument

is weakened further by Laslovich adding Count VII shortly after Himes publicly criticized the

Auditor's office for charging him. As shown below, there was absolutely no probable cause to

support Count VII and the supporting affidavit Laslovich filed alleging that Himes offered to sell a

"security" is patently false.3 The argument is weakened even further by Laslovich's refusal to allow

Himes to be present during witness interviews, an exclusion not imposed upon other defendants.a

The State also tries to minimize the seriousness of its prosecutors using bigoted epithets

by arguing that Himes "cannot show that either prosecutor made any kind of 'anti-Christian

epithet' asainst the De.fendant." (State's Resp., 23, emphasis added.) This would be akin to

Marcia Clark arguing to the jury that Dennis Furhman's repeated use of the word "nl"r'**r"

' See pp. l4-15, infra.

o 
See p. 15, infra.
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throughout his law enforcement career should be disregarded because he never specifically

called O.J. Simpson a "n*'r>t'rr." Though the Simpson prosecutors made many ill-advised

arguments in that case, this was not one of them. That Furhman never specifically called

Simpson a "n'**'**<r" did not diminish what his prior uses of that term said about his state of
mind regarding African-Americans in general. The trier of fact could properly infer that this

general attitude might have tainted his testimony in a case involving a specific African-

American. This Court is likewise permitted to infer that the prosecution's many bigoted

about conservative Christians in general influenced their charging decision regarding Himes.

The State offers Egan's self-serving statement that she "has never investigated someone

based on her religious beliefs, their religious beliefs, or their political affiliation." (State,s Resp.,

p. 8). Courts have long recognized that such denials often have little evidentiary value:

Actual motive, a state of mind, being the question, it is seldom that
direct evidence will be available that is not also self-serving. In such
cases, the self-serving declaration is not conclusive; the tier of fact may
infer motive from the total circumstances proved. Otherwise no person
accused of unlawful motive who took the stand and testified to a lawful
motive could be brought to book.

Shattuck Denn Mining Corp. v. NLRB,362 F.2d466, 470 (9thCr.1966); see also Healthcare

Employees Union v. NRQB,44l F,3d 670, 680 (9th Cir.2006) ("an employer will seldom admit that

it was motivated by anti-union animus when it made its adverse employment decision"). Reliance

upon self-serving declarations by the prosecution team is particularly inappropriate for purposes of
this motion because Himes need not win a credibility contest at this stage. Rather, he need only

present some evidence of discriminatory intent in order to meet the Armstrong test.s

Prosecutors also argue that "the only evidence the Defendant offers in support of his

argument that the prosecutors knew of the Defendant's belief prior to charging him was that Mr.

' Besides being self-serving, this claim begs the question of whether she has sought to
prosecute, or declined to prosecute others, based upon religious beliefs.

9
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Laslovich heard the Defendant testiff before the Senate Judiciary Committee from 2005 to 2010

and even asked the Defendant some questions, and that the Defendant has been named in four

newspaper articles in 2010 and2011." (State's Resp., p. 26.) Even if this actually was the

"only" evidence Himes had showing that prosecutors knew of his conservative Christian

statements, it would be more than sufficient to meet the some-evidence test. It is not a stretch to

infer that Laslovich discussed Himes' statements with the other members of the prosecution team

when this matter was being investigated by the Auditor's office and during the time when a charging

decision was being made. Cf, Dey v. Colt Const. & Development Co.,28 F. 3d 1446,1459 (7th

Cir. 1994) ("although Dey bears the burden of establishing that her employer was aware of her

protected expression when it discharged her, she may meet that burden through circumstantial

evidence"). The State insists that "no one's religious beliefs were ever discussed until July

31,2012 -- the day Alan Ludwig, a former employee of the State Auditor's office, was deposed."

(State's Resp., p. 5.) Besides offering another self-serving statement, the State does not even

attempt to support it by citing to the record.

Moreover, there is a significant amount of other evidence showing that the prosecution knew

of Himes' conservative Christian activities. The State acknowledges, as they must, that "[i]t is self-

evident that someone who is a Pastor at a church named Big Sky Christian Centeris a Christian.

The victim's relationship with the Defendant, moreover, was based on shared religious beliefs

with the Defendant and he was lured to invest because of the Defendant's offer to invest in the

'Lord's work.' " (State's Resp., p.26.) The State neglects to mention the evidence it had

demonstrating not just that Himes was a run-of-the-mill Christian, but one fitting into the nut-

case-whack-job category of Christians. (See, e.g., State's Discovery Documents, Bates No. 47,

attached as Exhibit 8 (describing Himes'abortion clinic protests)). And, of course, Himes' abortion

and gay rights speech has received extensive coverage in the press, both statewide and in Helena,

where the prosecutors reside. (Himes Opening Brf, pp, 8-9.)

10
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Aside from the numerous epithets made against conservative Christians by decision makers

in the Auditor's Office, perhaps the most striking evidence of a discriminatory prosecution in this

matter is that the Auditor's Office has charged Himes with sixfelonies even though it has no

were wired' or profited in any wq)from the alleged crimes. The term "overcharging" does not even

begin to describe what prosecutors have done in this case.

Even more striking is the prosecutors' false allegations to this Court that Himes used monies

derived from the alleged victim to pay off "credit cards in [Himes'] name," and that Himes..also had

his credit cards in his name paid off by the Monarch Beach account." (Amended Information , pp. 2,

4.) As demonstrated in detail in Himes' opening brief, the State's allegations are completely false,

and it is the State's own records that demonstrate the allegations to be false. (Himes Opening Brf.,

pp. l1-13.)

The Auditor's Office makes no attempt whatsoever to explain why it falsely alleged to this

Court that Himes took victim's funds. Nor has it explained why pursuing a70 year-old decorated

veteran with no criminal record and no evidence of taking any money is such a high priority for

the office, especially given the "limited extent of prosecutorial resources." (State's Resp., p.1S.)

The Court is therefore entitled to treat the State's false allegations to this Court of profit by Himes --

and its failure to explain why, exactly, it is prosecuting this man -- as evidence of biased selection.

4. The State Contradicts Itself Trvins to Explain Whv. Unlike With Other
Susnects. lt Denied Himes a Pre.Filins Conference

It is undisputed that Egan did not issue a "come-clean" letter to Himes or offer him a pre-

filing conference to expla,in his side of the story and perhaps dissuade her from seeking a criminal

prosecution against him. According to the Auditor's current employee, such letters are sent to all

11
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suspects. (Navarro Depo., pp. 35-36, Exhibit 6.) Suspects usually benefit when they respond

positively and "come clean" by telling the Auditor's office their side of the story . (1d., pp. 66-67 .)

The State contends that "as far as [Egan's] investigations go, 'come-clean' letters are '

on a case-by-case basis.' " (State's Resp., p. 7.) There are several problems with this assertion.

For starters, the assertion depends upon the Auditor's office discrediting patrick Navarro, its own

current employee, something it attempts (and fails) to do. (state's Resp., p. 19.)

Even more problematic is that the State's current position that pre-filing conferences are

given on a case-by-case, a position based upon Egan's August 2012 testimony, conflicts with

statements Egan made five months earlier. When interviewed in March 2012,Eganclaimed she

attempted to contact Himes prior to charges being filed by leaving a voice mail identifying herself

and asking him to return her phone call. (See Egan Transcript (3/21/2012), pp. 27-28, attached as

Exhibit 1G to Defendant's Compendium of Evidence.) The obvious conclusion is that Egan was

offering Himes an opportunity to "come clean" and explain his side of the story before she decided

whether or not a criminal filing against him was appropriate.

When Egan was deposed five months later (and two weeks after Ludwig's deposition in

which Ludwig raised the issue of anti-Christian bias in the Auditor's Office), she changed her story.

Egan now states that she never attempted to contact Himes. (Egan Depo., pp.ll2,Exhibit 2.) She

also now claims that Himes was not eligible for a come-clean letter or, presumably, a pre-filing

conference because she will "generally only do that if I think the problem is ongoing and I need to

get it stopped right away." (Egan Depo., p. l l l, attached as Exhibit 2.)

Egan's contradictions on this issue (and others) are highly probative. Cf. Reeves v.

Sanderson Plumbing Products, Inc., 530 U.S. 133, 147 (2OOO) ("the trier of fact can reasonably infer

from the falsity of the explanation that the employer is dissembling to cover up a discriminatory

purpose. Such an inference is consistent with the general principle of evidence law that the factfinde

is entitled to consider a party's dishonesty about a material fact as "affirmative evidence of guilt.")

When Egan was deposed in August 2012, Himes had by then made clear his belief that he

was the victim of a selective prosecution. A proper inference arising from Egan's inconsistent

testimony is that she knew she needed to manufacture a bias-free explanation as to why she had

t2
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never given Himes an opportuniiy to "come clean" as she had with other suspects. Egan's

explanation that she offers pre-filing conferences -- and the chance for leniency -- to those suspected

of committing multiple offenses, but not to those who have committed a single offense, is

particularly unpersuasive.

Egan's current story contradicts her statements made in March 2012, as well as Navarro's

sworn testimony. What is undisputed is that other suspects, such as Bill Nooney and Nick Cladis,

suspects accused of taking enonnous sums from investors, are nevertheless afforded pre-filing

conferences, conferences that are often beneficial to suspects and certainly were for Nooney and

Cladis. Himes, however, was not given this opportunity.

The consequences of this discrimination cannot be overstated. Himes is a 70-year old

decorated veteran with no prior criminal conviction. (Exhibit 8, Bates No. 22.) As stated earlier,

Himes did not take money from the alleged victim. Himes was not a signatory on the bank account

to which the allegedly stolen funds were wired. He did not disperse any of those funds or even kno

what became of them. Had Himes been given the same opporrunity as other suspects to speak with

the Auditor's office prior to a charging decision being made -- and if he had been heard by a truly

open mined decision maker in that office, assuming there is one -- it is inconceivable he would have

been subsequently charged with six (later, seven) felonies.

The State's new claim -- that it offers pre-filing conferences on "a case by case" basis -- is

contradicted by numerous other statements.6 This new story also begs the question of why the State

denied Himes a pre-filing conference when it offers them to other suspects who have taken

enormous sums from investors, suspects who have availed themselves of these conferences to avoid

criminal charges. The obvious inference is that decision makers in the Auditor's office felt

differently about Himes than other suspects, an inference that points directly to the same state of

mind that routinely produces bigoted statements about conservative Christians by these same

decision makers.

6 Ifindeed Egan grants pre-filing conferences on a case-by-case basis, this is yet another
stage in which she has unfettered discretion to act upon her religious biases.

l3
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PETITIONER'S EXHIBIT I 475

Shortly after Himes' radio interview in which he referred to Commissioner Lindeen as

someone who is "very pro-g ay , very pro-abortion" who was bringing a "very weak" case against hi

because of his opposition to gay-rights legislation, (Exhibit 8, Bates Nos. 298-303), the Auditor filed

Count VII, which, as explained in Himes' opening brief, was not only time-barred but completely

lacking in probable cause. (Himes' Opening Brl pp. 13-14.)

Prosecutors clairn they filed Count VII because "certain persons approached the State

claiming Defendant had also offered them securities." (State's Resp., p. 5, emphasis added.) This is

false. The State's only evidence was hearsay by the wife and a friend of the alleged victim alleging

that Himes encouraged the victim to participate in an "investment." (Bates 70-72, attached as

Exhibit 10.) As prosecutors in the Auditor's office well know, however, not all investments are

securities - only those having "a reasonable expectation of profits to be derived from the

entrepreneurial or managerial efforts of others." State v. Duncan, 181 Mont. 382, 392, 5g3 p.2d

1026, 1033 (1979), quoting United Housing Foundation v. Forman,42l U.S. 837,852 (1g75),

emphasis in original. When they filed Count VII, prosecutors did not have a shred of evidence

showing that Himes' investment derived profits from the entrepreneurial or managerial efforts of
others, as opposed to other investments that are not securities, such as bank CD's, rental property,

precious metals or jewelry. In fact, the charge was so weak that the Ravalli County Sheriff rejected

it over a decade ago. (Bates No. 70.)

Testimony regarding the Auditor's filing procedures makes the filing of Count VII all the

more suspicious. The State insists that it had a "prosecutorial prerogative to choose not to ignore

evidence of further victimization." (State's Resp., p. 30.) while the State may have a

"prosecutorial prerogative" to evaluate evidence, it does not have a prerogative to file a felony

securities charge without evidence of a security being offered. The Auditor's office rejects filings

precisely because the investments at issue are not "securities" under Montana law. (See, e.g.,Egan

Depo., p. 48 (describing prosecutors' rejection of a case because the 'product that [the suspects]

l4
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PETITIONER'S EXHIBIT i 476

were offering and selling to investors may not be a security"); id. atp.27 (,,Liisten to what

fcomplainants] are complaining about to determine if it is, indeed, a security"). Yet prosecutors filed

Count VII without any evidence that Himes attempted to seii a security, and went so far as to submit

an affidavit to this Court falsely alleging that Himes represented an 'oissuer" while "attempting to

effect sales of securities," (State's Affid. In Support of Mtn to Amend (dated llll)/11), p. 8),

knowing that there was no evidence supporting these allegations.

Prosecutors applied a different charging standard to Himes when they filed Count VII than

they apply to other defendants. They then submitted a false affidavit to this Court alleging that he

attempted to sell a security. They then falsely argued to this Court in their response brief that Count

VII resulted from "certain persons [who] approached the State claiming Defendant had also offered

them securities." (State's Resp., p. 5, emphasis added). The Court is therefore entitled to infer that

this charging decision resulted from bias against Himes.

6. The State Offers No Exnlanation Whv. Unlike With Other Susnects.
Himes Was Excluded From Witness Interviews

Prosecutors insisted that, as a condition for interviewing their witnesses, Himes be excluded.

(Flaherty Affidavit'llfl l-2, attached as Exhibit 7.) They do not impose this condition on other

defendants. (Cross Guns Depo. , p.73, Exhibit 3.)

The State offers no explanation for why it excluded Himes from witness interviews when it

does not similarly exclude other defendants - no explanation, only indignation that Himes would

dare to raise the issue. (State's Resp., p. 30.) This is yet more evidence of discriminatory intent.

B HIMES HAS MORE THAN ADEQUATELY MET THE SOME-EVIDENCE TEST
REGARDING DIS CRIMINATORY EFFECT

Himes has presented sworn testimony regarding four similarly situated suspects who could

have been criminally prosecuted by the Auditor's office, but were not. As explained beiow. the

State has offered nothing to negate the evidence offered by Himes, evidence that more than

adequately meets the some-evidence test.

l5
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Roberta Cross Guns testified that Bill Nooney was subject to criminal prosecution because

his attempts to sell unregistered securities and defraud investors. (Cross Guns Depo. , pp.76-79,

Exhibit 3') Nooney participated in much of Daniel Two Feathers' criminal activity. (1d., p.76.)

Egan admits receiving multiple complaints against Nooney. (Egan Depo., p.llT,Exhibit 2; Ludwig

Depo., p. 105, Exhibit 4) (noting that the Office had received "several complaints" about Nooney).

These complaints arise from multiple investors and are in excess of $ lmillion. (McGowan

Affidavit, fl 4, attached as Exhibit ll).
The State asserts that Nooney's case does not aid Himes because Nooney "is still under

investigation by the Auditor's office, so no decision has been made as to whether he will be

prosecuted criminally or civilly." (State's Resp., p. 16, quoting Egan Depo., pp. l16-17 .) This is

false' Egan told one of Nooney's victims, Jerry McGowan, that the Auditor's office would not

prosecute Nooney. (McGowan Affidavit, !J3, attached as Exhibit 11). She said this to McGowan

well over ayeau. ago. (Id.)7 McGowan's testimony is consistent with Cross Guns' testimony.

(Cross Guns Depo. , p.79 ("Bill Nooney, at the point we realized,he was also engaging [in fraud],

should have been brought into the prosecution, but he wasn,t,,).)

The Auditor's office also argues that Nooney's case is not relevant because Himes cannot

show that "anyone at the Auditor's office did not (or will not) criminally prosecute Mr. Nooney

because he was/is not an 'outspoken conservative Christian'." (State's Resp., p. 17.) Besides

being a confusing double negative, this contention misstates the law. Satisfying the

discriminatory effect prong of the Armstrong test simply requires Himes to "produce some

evidence that similarly situated defendants...could have been prosecuted, but were not...."

Armstrong,517 U.S. at469. Neither Armstrong nor any subsequent court imposes upon

defendants the added burden of demonstrating a prosecutor's subjective motive astowh)t the

prosecutor chose not to charge a similarly situated suspect.8

' The Auditor's office audaciously, and falsely, complains that because Nooney is supposedly
"still under investigation," Cross Guns and Ludwig "breached" the investigation's "confidentiality"
by testiffing about it in their depositions. (State,s Resp., p, 16, fn.9.)I The Auditor's office makes this same argument regarding the other non-charged suspects.
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The State also argues that the Nooney case shouid be distinguished because of "the

strength of the evidence against him, whether he is going to be prosecuted by the federal

authorities, his canrjor and willingness to plead guilry, and the resources that will be affected by

pursuing him." (State's Resp., p. 18.) The State does not cite any evidence in the record to

support these assertions. What is in the record is that Nooney offered unregistered securities for

sale and defrauded victims, the same activities in which Himes is alleged to have engaged.

The State tries to impeach Ludwig with an affidavit from the IRS agent that Ludwig

"alluded" to in his deposition." (State's Resp., p. 17.) Besides misstating the record -- Ludwig'

conversation was not with IRS Agent John Nielsen but rather FBI Agent Kevin Damuth,

(Ludwig Depo. 123-26), someone the State has curiously failed to obtain an affidavit from -- the

State errs in suggesting that the Court should make credibility determinations at this stage.

When seeking selective prosecution discovery, a defendant need only produce some evidence.

Weighing conflicts in the evidence must occur at an evidentiary hearing to resolve the merits of
a defendant's selective prosecution claim, not at the discovery stage.

Cross Guns and Ludwig testified that Nooney could have been criminally prosecuted for

selling unregistered securities but. The State does not dispute that Nooney had criminal liability -
only that it hasn't yet decided whether to proceed against him criminally or administratively, an

assertion directly contradicted by Egan's statement last year to one of Nooney's victims. The

Nooney case, standing alone, satisfies Himes' burden to "produce some evidence that similarly

situateddefendants...couldhavebeenprosecuted,butwerenot...." Armstrong,5l7U.S. at469.

The State also fails to offer any evidence demonstrating how Daniel Two Feathers is

materially distinguishable from Himes. Two Feathers defrauded out-of-state investors out of $5

million and was ordered by the Auditor's Office to pay an additional $500,000 in restitution on

behalf of victims.e There is no dispute that the Auditor's oflice could have criminally prosecuted

Two Feathers for securities fraud. (Cross Guns Depo. ,p. 42, Exhibit 3Egan Depo., p. 115, Exhibit

e See http://sao.mt.gov/legavsecurities/pdf/S08_TwoFeathersAmendedll.pdf;
http ://sao.mt. eov/legal/sec uri ti es/pdt7S09:SchultzA greement. pdf

t7

REPLY BRIEF IN SUPPORT OF MOTION TO COMPEL SELECTIVE PROSECUTION EVIDENCE



I

2

J

4

5

6

7

8

9

10

1l

t2

13

l4

l5

16

t7

l8

t9

20

2t

22

23

24

25

26

27

28

PETITIONER'S EXHIBIT I 479

2.;10 The Auditor's office did not prosecute because Egan 'Just kind of dropped it and went on her

way." (Cross Guns Depo., p. 42, Exhibit 3.)

The State claims Himes cannot rely upon the Two Feathers case because Egan's motive for

dropping the case was her anger at federal authorities. (State's Resp., p. 16.) As stated previously,

however, Egan's subjective motive as why she "dropped" the case has no bearing on the

discriminatory effect prong of the Armstrong test. Two Feathers was thus a "similarly situated

defendant[ ]" who "could have been prosecuted, but [was] not...." Armstrong,5lT U.S. at469.

Perhaps aware of this problem in its argument, the State also argues that Two Feathers was

not similarly situated because "distinguishable legitimate prosecutorial factors" existed, "such as the

fact that they were going to be prosecuted by the federal authorities, the limited extent of

prosecutorial resources, the amount of resources required to convict them, the potential impact of a

prosecution on other investigations and prosecutions, and prosecutorial priorities." (State's Resp., p.

18.) The State presents no evidence of these circumstances existing with regard to Two Feathers or

that these circumstances were the reasons for the Auditor's declination. The only evidence in

the record as to why the Auditor did not prosecute Two Feathers is Cross Guns' testimony that

Egan was "mad at the feds" and therefore dropped the case. (Cross Guns Depo. ,p.42-43.) This i

not a basis by which Two Feathers' case can be properly distinguished from Himes' case. Thus,

Two Feathers' case also satisfies Himes' burden under the some-evidence test.

The State also fails to offer any evidence rebutting Himes' contention that fuck Young was a

similarly situated defendant who could have been prosecuted by the Auditor's office. Young was a

suspect referred to the Auditor's Office by the Fergus County Attorney. (Cross Guns Depo.,p.47,

Exhibit 3.) Egan did not find the case "interesting," and the Auditor's Office therefore never acted

upon it. (1d., p. 48.) Instead, federal authorities prosecuted Young two years Later. (1d., p. 48.)

The State argues that the Young case had the same "distinguishable legitimate prosecutorial

factors" that the Two Feathers case had, "such as the fact that they were going to be prosecuted by

the federal authorities, the limited extent of prosecutorial resources, the amount of resources

'0 See also htp://sao.mt.gov/legal/securities/pdf/S08_TwoFeathersAmended.pdf
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required to convict them, the potential impact of a prosecution on other investigations and

prosecutions, and prosecutorial priorities." (State's Resp., p. 18.) Once again, the State cites no

evidence of these circumstances existing with regard to Young or that they were the reasons for

the Auditor's declination. The only evidence in the record as to why the Auditor's office

declined charging Young is that Egan did not find the case "interesting." This is not a proper

basis to distinguish the Young case. Thus, the Young case also satisfies Himes' burden under

the some-evidence test.

Finally, with regard to Nick Cladis, the State does not dispute Cross Guns' assessment

that he could have been criminally prosecuted by the Auditor's office for aiding and abetting Pat

Davison, a former gubernatorial candidate who was later sentenced to prison for securities

violations. (Cross Guns Depo. , pp. 4l-42, Exhibit 3.) Egan, however, met personally with Cladis,

who pleaded his case to her while sobbing. (1d., p. 41.) Cladis' emotional outburst dissuaded Egan

from prosecuting him or even seeking restif.rtion despite his $4 million net worth. (1d., p. 41, 47.)

As with its efforts to distinguish the other defendants described above, the State's effort to

distinguish the Cladis case misses the mark. The State implies that Cladis falls within Himes'

protected class because Cladis is a Christian. (State's Resp., p. 15.) There is nothing in the record,

however, indicating that Cladis expressed his religious views to Egan and certainly nothing

indicating that Cladis was outspoken about abortion and gay rights in away that would cause Egan

and O'Neil to assign him to the same nut-case-whack-job attic as Himes.

The State also contends that "distinguishable legitimate prosecutorial factors existed with

regard to Mr. Cladis such as his level of cooperation, the strength of the evidence against him

(the FBI didn't think enough existed to prosecute him criminally), his role in his partner's crime,

and his candor, among others" (State's Resp., p. 18.) As with its assertions about the other

defendants, the State cites no evidence whatsoever to support these assertions.'l

" Cladis' contention in his affidavit that the FBI declined to prosecute him is inadmissible hearsay.
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M HIMES' DISCOVERY REQUESTS DO NOT CREATE ANY I.INDUE BURDENS
FOR THE AUDITOR'S OFFICE

In response to the State's arguments regarding the discovery itself, it should be noted that the

evidence Himes seeks does not burden the Auditor's office in terms of forcing it to divert substantial

resources to comply with the request. The State has already agreed to allow Himes access to its

files. The point of contention between the parties is the State's insistence that the names of the

suspects be redacted. As explained in the Himes' opening brief, this would render the files useless

for Himes' evidentiary needs.

It should also be noted that the State has reneged on its earlier commitment to permit Himes

to depose Nita Holman, a human resources employee with the Auditor's office. Holman told

Ludwig that "Christians weren't treated too well in the office." (Ludwig Depo., p. l44,Exhibit 4.)

Himes reasonably believes that Holman could shed additional light on the anti-religious bigotry in

the office. In response to Himes' request to depose her, the Auditor's stated in a letter dated August

31, 2012, that "Ms. Holman is currently on medical leave, but the CSI anticipates that she will return

by mid-September." (Exhibit lB) Himes' counsel sent several email requests in late September

requesting deposition dates. The State did not respond to any of them until October 5, when it

informed Himes that it would not permit her to be deposed without an order from this Court. What

the State did not disclose, and what Himes subsequently discovered, is that today (October 19) is

Ms. Holman's last day in the Auditor's office. Himes does not have any contact information for her

aside from her employment address.

Because of the State's gamesmanship with this wifiress, Himes is requesting that an order

from this Court compelling discovery include a provision authorizing Himes' counsel to depose Ms.

Holman. Himes reasonably believes that her testimony will shed additional, substantial light on

religious biases held by decision makers in the Auditor,s office.
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DATED: Ociober 19,2012 Respectfully submitted,

frre
Matthew Monforton
Attorney for Defendant Harris Himes

CERTTF'ICATE OF MAILING

I, the undersigned, do hereby certify that a copy of the foregoing was duly served upon the

respective attomeys for each of the parties entitled to service by depositing a copy in the U.S. mail,

postage paid, addressed to each at their last known address as shown below, on the 19th day of October ,

2012.

Jesse Laslovich
Brett O'Neil
Special Deputy Ravalli County Attorneys
Special Assistant Montana Attorneys General
Office of the Commissioner of Securities and Insurance
Montana State Auditor
840 Helena Avenue
Helena, MT 59601
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MONTANA SECU RITIES DEPARTM ENT
CONTACT REPORT

DATE: 1011812011 9:09 a.m.

NAME: Herb Bounds

ORG./ADDRESS:

PREPARED BY: Egan

PHONE NUMBER: 406-363-3885

CASE / SUBJECT: Harris Himes

SUMMARY:

spoke with Herb Bounds regarding his recollection of Lester Johnson's
investment with Harris Himes. Herb Bounds said he is a good friend of Lester
Johnson. Herb Bounds is 79 years old.

ln the late 1990's Lester Johnson told Herb Bounds that he had made a g10,000
investment with Harris Himes. Lester told Bounds that Himes had promised him
investment returns of $1,000 - $2,000 per week on the investment. Lester said
he invested the money because Himes told him he could help the missionaries
and make a lot of money for his retirement.

Bounds told the Department that when he heard this from Lester he immediately
thought Lester had been conned. He asked Lester if he got papenvork and
Lester said no. Bounds they told Janet to get papenrvork from Himes on the
investment. Bounds told the Department that he had seen a letter Himes had
written regarding Lester's investment and was able to accurately relay the entire
content of that letter to the Department over the phone. Bounds said he was so
upset about Lester being conned that he called the Ravalli County sheriff's office,
an officer with light colored hair came out and sat in his kitchen and took a full
report about the incident. Bounds said it was over 10 years ago that he gave the
report. He said the officer told him there was no law about giving money to the
ministry and there was likely nothing that could be done about it.

Bounds has heard that several others in the valley have been taken by Himes.
He said that he's heard that a pastor in Stevensville was taken. He also said his
own pastor, Pastor Doug Goodell of the Mountainview wesleyan church was
shown a DVD on an investment opportunity by Himes. pastor Goodell didn't
invest because he didn't have any money.

Bounds provided the Department with Pastor Goodell's phone number of 406-
363-2485. Bounds said Pastor Goodell has multiple sclerosis and sleeps until
quite last in the morning.

000070

EXHIBIT 1O



PETITIONER'S EXHIBIT i

000071

EXHIBIT 1O



PETITIONER'S EXHIBIT I 485

MONTANA SECURITIES DEPARTMENT
CONTACT REPORT

DATE: 0912912011

NAME: Janet Johnson

ORG./ADDRESS:

PREPARED BY: Egan

PHONE NUMBER: 406-369-547 4

CASE / SUBJECT: Himes/Bryant

SUMMARY:

The Department received a request from Maggi Liechty, Legal Assistant for the Ravalli
County Attorney's Office (406-375-6750), to contact Janet Johnson regarding the Harris
Himes/James Bryant matter.

The Department spoke with Janet Johnson regarding an investment her husband, Lester
Johnson, made with Himes.

Janet told the Department that Himes learned her husband would be inheriting $22,000
a few years ago. Her husband had been a pastor but left the ministry when he moved to
the Bitterroot valley and became a groundskeeper at the Victor cemetery. Janet
indicated that Pastor Himes approached them upon learning of the inheritance, telling
them that since they had inherited the money, it wasn't money they had planned on and
therefore they did not immediately need it. He told them that God wanted them to invest
$10,000 of the inheritance so they gave it to him to invest in an investment opportunity
he had that he said would provide them with a good return on their investment.

Himes never provided them with any type of paperwork and Janet continued to demand
it from him to the point that he ultimately wrote the Johnsons a letter documenting the
investment. Janet will try to locate it and contact the Department.

Lester suffers from dementia but has recall of things from his past and Janet says he
does remember being coerced by Himes to invest the money. Janet says Himes has not
returned the principal and has not paid they any return on the investment.

Janet Johnson will contact the office once she locates the letter Himes gave her.
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AFFIDAVIT OF JERRY MCGOWAN

STATEOFMONTANA )

:3S

, 
County of Missoula

Jerry McGowan. after being lirsl duly sworn, deposes and states as follows:

I reside ln Missoula. Montana. I have frrsthand knowledge of the fac{s

contained in lhis Affidavit and, if called to testify at a hearing or lrial. could and would

teslity truthfully to lhe following:

1) After trying to get resolution with rny case against lA/illiam Nooney Jr. for more

than a year and a half, I was finally informed by Ms. Egan directly that they would NOT

be prosecuting Mr. Nooney for any of lhe complaints against him. I was also informed

by Ms. Eagan there was a fund Mr. Nooney had set up with her for those of us that filed

' complaints against Mr. Nooney and that if I elected to go ahead with my personal

i tawsuit against Mr. Nooney, it would slow do,vn or substantially impair my ability to get
:' any monaywhaisoever lF I was toget any money.

2) I initialed rny first call to Lynn Egans office approximately one and a half years

priot to being informed by her thal the State Auditors office would not prosecute \rVifliam

EXHIBIT 11
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Nooney Jr. for issues related to my complaint. After hearing lhis. I immedialely

conlacted the FBI in Missoula regarding lhe case. My call to Ms. Egan took place within

one week of my contacting the FBl. I also contacted the Attomey Generals office and

spoke wilh chuck Munsford with whom I have maintained communication since that

tlme. He was.surprised his office had never even heard of rhe Nooney case.

3) My interaction with Ms. Egan was anyrhing but up front and t received no

satisfaclion whatsoever from my dealings with her. During my 1g months of trying to

reach her for an update which I never received. I was finally told by Ms. Egan on or

around May/June of 201't lhat her office would not be prosecuting Mr. Nooney. I

received a call frorn a person in Ms. Egans oflice. This person informed me thal my

case against Mr. Nooney was continually being placed at the bottom of the pile of cases

the state Auditors office was working on. The person I spoke (Mr. Alan Ludwig) with

was not exactly clear as lo why however he felt lhat this was a serious enough

infringement to my rights that he phoned me to let me know. I received several calls

from this person over a period of perhaps 5 months which led to this persons inabilily to

woft in an office that treated people this way. This person left the employ of the state

Auditors office some weeks later but not before offering me any assistance they could

regarding my case and letting lhe powers to be know that this is in fact what look place.

4) lt is my understanding thal there are now more than fifty people involved in

this debacle with William Nooney and many are out of Califomia lt is also my

understanding after receiving an email from several ol these people. that the amount

EXHIBIT 11
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they have invested is over one million dollars. My brother Steven P. McGowan is out

$10,000 not to mention any profat. I and my wife are out s30.000 without any profit. I

y93S very Concerned !ryhqn I hq4rd lhere were this many oeoDle who were Ewindled. lhat

again Ms. Egan chose NOT to prosecute Mr. Nooney.

J
S) RE Money tnd 3tat? o, ilontana Mike M(Cabe 3 lo'msg ThiS email (See belOW)

wilt tell exactly when t heard from Lynn Egan the lirst lime. As you can tead, Bill

Nooney simply told me to tell her all that happened. I had done this already with Lynn

but I received no input back from her until Bill Nooney emailed me thp email. Lynn Was

the least cooperative person I have ever d6alt with in any govemment and I am still

waiting to hear back from her regarding an update!!!

MAIL FROM ABOVE:

Elron, Jerry i,tccoHan

SQEE: Thuraday, JuIy 07. 2Oll 2:ll Pt'l

To. '@.sigSEJgY'

Cc! gtseve Mccowan, Hlcha€l P. ilccabe (mik-9llclddr-copper.com'

Subr.ctr l,tr. xilllam Nooney, pasE SEaBe Rep for tshe Statse of Montana

Gmd Afternoon l'lr. gullock. Attorney Gcncral [o! ch€ Slace of Mcncana'

fiy mrc ts Jerry tlccouan, I ao a residenr of Moncana currently presidlng ln Albtrton'

Alrcst cuo years ago. t'lr. Nocney sought, noney tor an invcai@nE utEh rc' and mny

oEhers here ln Honcana, for a coiPany J have c@c'to knry, eaa detunct 'hen 
gh€ ffiey

vas raised. At:er note chan two years, che agr€eoenc uc had ra9 deered fraudulcntly

EXHIBIT 11
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obcolned byl.lr, Nooncy and others, I have 6po,(6n ylth tynne Eagan. yj,ch rha traud

dlvtston ot r{ontMa. llheo I apoho ptlh hcr @ny rcnc.hs back AFTER she callsd to

obEaln lnloffiglon or Ehls coae, I raa Fore :han concertred rhen her demcanor rag hore

obdE NoT havtng I past iloncana stae€ R€p ln ths pubtic eyc lor soaschlng he had

done. I hrd my brothor, xho ta pnrtnor tn largo lav tr1s1 back Sa6t, contect l,ynns

aod he herrd lFm hsr thai rharo ls probabl,y NC rrlmburremnt (or trhls 1o8a Bvon AlT8tr

Lymo nonBlsed Mr. Nooney had agreed co woth wlth her end he gave her 8om noney

touard uo vtct{N.

Slncc that call, t havq honrd nofhing back lron tic. Eagun ot .nlEno ilse eupirooedly

rcrklng thls casc, Nos, tlr. Nomey has NO liscnses ro ralse funds OR obcaln cash and

yer, lre ts sciu dolng so wlch the tull kntrlodgc ot yor departrent oa hls emal16

kcep cwlng looking for Investors.

I am r bualncss omer here in l,llssoula vtEh Ecveral olDcr tlonCanu'g, I sh vcry

dlsappointod thaE I cannoc even g6t Ms. Eagan Eo roEurn ny call as I have inqulaed

several tlocs regrrdtng Eltlr ca3€.

f do N<yf kno{ {here !E sCandc, or vhecc thc vicclns Otmd rggtrdlng Ehe mnsy oued ua,

buE I rculd slncerely apprecrate your holp ln lirdlng dt.

I rhank you for your tloe and look torward to hearing back frm you oa ehlr rDBccBr,

Slncs t.c I y,

Jorry McOo{an

.rerry r.lccowan, PresidenE

ElexaoIaEa, Ll,C

CelL {05-55o.0882

Fax! 406-l?7-9693

em11 :'lerrrr{rf }exslaEc. coa

ffi. tlcxsolcEe:qqg

{fs. qFlnabaq. nee
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STATEOFMONTANA )

) :ss

County of Missoula )

/-
On nis -,/,/ day of Oclobe t, 2012, before me, a Notary Public in and for the

slate and county aforesaid, personally appeared Jerry Mccowan, known to me to be

lhe person whose name is subscribed to the within instrument and acknowledged to me

that he executed the same.

lN WITNESS WHEREOF I have hereunto set my hand and affixed my oflicial

seal the day and year first above wrillen.

Residino ^t 
lllzna*fu

*r*,i^rr"fu

EXHIBIT 11
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MONTANA TWENTY-FIRST JUDICIAL DISTR]CT COURT, RAVALLI COUNTY

STATE OF MONTANA, ) Cause No. DC-11-117

Plaint.i f f ,

rzq

HARRIS HIMES,

Defendant..

TR,AI{SCRIPT OF PROCEEDINGS

BEEORE: THE HONORABLE LOREN TUCKER
District Court Judge' Di11on, Montana
Thursday, February 27, 20L3
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PETITIONER'S EXHIBIT J 4941:.

MR. MONFORTON: I may have misunderstood

counsel's words. r think whatever order the court would

prefer taking these motions in.

THE COURT: We11, all right, in general it seems

to me that certainly one of the central- issues, one of
the ones that is import.ant to both parties is this
matter of argued selective prosecuti-on. so, that seems

to me to be a good place to start.

MR. O'NEfL: yes, your Honor.

THE COURT: That is Mr. Himes' motion, so I'm
g'oingt to ask you, Mr. Monforton, to commence. Now, I'm
assuming, and perhaps r shoul-d crear up this assumption

at. the outset, I've been assuming thaL we're going to be

hearing arguments here. And that t.oday neither of you

pJ-an on presenLing evidence,. am I right?

MR. MONFORTON: Correct, your Honor .

MR. LASLOVICH: That's our understanding, your

Honor.

THE COURT: Ok.y, thank you. WeII, please qo

ahead then, Mr. Monforton.

MR. MONFORTON: Thank your your Honor. With

regard to our sel-ecLive prosecut.ion motion, your Honor,

I wa.s a prosecut or in Los Anqeles f or almost Len years .

And as you can i-magine, that office gets its share of

certainly race-based sel-ective prosecution all-egations.
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I have never in my career seen anything like this.

THE COURT: And under your watch j-n Los Angeles,

of course, none of those allegations about sel-ective

prosecution ever were success f ul- .

MR. MONFORTON: Not the ones that I was invol-ved

with; correct.

THE COURT: Al-f right.

MR. MONFORTON: That's a good point to emphasize

on t.he record. I certainly was not invol-ved in anything

that was granted. But even even the most egregious

stories that I woul-d hear scuttlebutt in the hall-ways as

far as a prosecutor doing something wrong/ a feflow

prosecutor doing this or not doing that, Your Honor,

not.hing that. f ever heard of down there compares to

this. We've briefed it thoroughly, and I don't want to

regurgitat.e everything. I know the Court has had an

opportunity to review the evidence, review our briefs.

Suffice it to say that there is substantial evidence

that my cfient did not get a fair shake at the at

the filing stage of this case. We are entit.led to get

to the bottom of this, Your Honor. There is enormous

evidence of discriminatory intent by this office and

enormous evidence of discriminatory effect from the

bigoted statements made over and over and over again.

The fact that my clj-ent was denied a pre-filing
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s

conference t.hat every other suspect gets, denied a

chance to explai_n what happened

THE COURT: We11, excuse mer 1et's focus on that
item for just a second.. Let's assume for a minute that
it is as you described, that he was deni-ed what you have

cal-l-ed a I think you call-ed it a pre-filing

conference. fs that the phrase you used?

MR. MONFORTON: They use different phrases.

There's a come-clean l-etter that.,s described, a

pre-filing conference.

THE couRT: And r agree that there are different
phrases. r'm simply trying to come to an understanding
so that we are going Lo be tarking about the same thing.

MR. MONFORTON: yes, your Honor.

THE COURT: Okay. Let,s assume f or a minut.e

that he is the only person who was, quote, denied that
opportunity. There are two things that must be

demonstrated in connection with that; are there not?

The first is that it was denied based upon some

unjustifiable classification; and secondarily, that it
was denied with discriminatory i_ntent..

MR. MONFORTON: Correct, your Honor.

THE COIIRT; Correct?

MR. MONFORTON: Correct.

THE COURT: All riSht. We11, what is the



PETITIONER'S EXHIBIT J 497 t5

1

2

3

4

5

6

1

B

9

10

11

72

13

74

15

L6

l1

18

19

)a

27

ZZ

ZJ

24

,/.5

evidence that Mr. Himes relies on to demonstrate that. it

was based upon an unjustifiable cl-assification?

MR. MONEORTON: The evi-dence is, among other

things, are t.he many st.atements made by members of that

office with regard to Christians beJ-ng whack jobs, nut

cases, Nazis . We have a whol-e series of those

statement.s

THE COURT : Al- 1 riSht .

MR. MONFORTON: that are pret ty cl-ear --

THE COURT: This is the question that I'm

concerned about. f n order f or Mr. Hi-mes to make that

showi.g, he must necessarily make a demonstration that

he was denied the pre-filing conference because he was,

and now I'm taking up a couple of other phrases here, an

outspoken conservat.ive Christian or your phrases, not

mine, a Christ.ian whack job or nut. Now, I wouldn't

expect that the Defendant might necessarily be abl-e to

find a statement that was that expl-icit and that direct.

But the mere fact that a statement was made that that is

the opinion that some person has, and that he did not

have the benefit of a pre-filing conference, does not

t.ransl-ate into a concl-usion that he was not accorded the

opportunity for a pre-filing conference because of those

opinions. So, t.he question the Court raises with Mr.

Himes now is what. evidence does he supply to supporL
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that inference?

MR. MONEORTON: The evidence, Your Honor, is

that the fact that there was no pre-fi-1ing conference

or come-cIean letter is additional_ evidence showing the

discriminatory intent. I f that was all- that we had, I

think even that. would be enough, but we have not only

the fact that he was singled ouL in terms of not. beingr

able to have a pre-filing discussion or pre-filing

communication, we have the evidence of the statements,

offensive, offensive statements being made repeatedly

about Christians.

We have the fact that Count VII was added liLera11y

weeks after he went on the radi-o and made substanti-al-

criticisms about Ms Lindeen, and that Count VII was

filed without probable cause on a charge t.hat was ten

years old. We have the evidence

THE COURT: We11, l-et's haf t there f or a second.

The Court doesn't need to hear any arguments today about

a count being charged without probable cause. Now, I

don't think I inherited this case before Lhat decision

was made, but t.hat determination was made by a j udge

somewhere. So, I dontt think there's going Lo be any

henef i t in argr-ring abor-rt a. coLlnt f i1e,C withor-rt proba-h1e

cause to support an argument. of selectlve prosecution.

Am I missi-ng somet.hing here?
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MR. MONFORTON: Your Honor, it shows the intent

of these prosecutors. The fact that this that

coun s e l-

THE COURT: We11, excuse me. The intent. that

we're f ocusing on here is a matt.er of two t.hj-ngs.

Select.ive prosecution, first., that the prosecution

occurred or didn't occur because of some unjustifiable

cl-assification; and secondarily or secondly, equalJ-y

importantly, t.hat there was a discriminatory intent.

Now, I repeat, I am unabl-e to see any connection

whatsoever beLween a matter of probable cause as

determined by a judge somewhere and the premise that

he's proceeding on.

MR. MONFORTON: And it is our opi-nion, Your

Honor, given t.he f act- given the testimony given by Ms

Egan, that they are very careful- before filing a

securities count to make sure that there is a security.

They didn't do that with Count VII, which we befieve is

additional evidence t.hat this Defendant was treated

differently. Because with other defendants, they do

they are careful- about making sure they have probable

cause that a security was involved before a security

charge is f il-ed.

THE COURT: Okay. WeI1, I understand your

theory on that. You and I have a fair amount of
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discussion to continue on this
people who have other business

have come into the courtroom.

groing Lo ask your patience and

break here whil-e we handl-e that
,(*)k*

item. But some of the

t.hat we've ref erred to

So, as we agreed, I,m

we're going to take a

(Whereupon/ a brief recess
was held. )

*r<***

THE couRT: Letrs convene again in state versus
Himes. We have Defendant and counsel present. Mr.

Monforton, you were attempting to get started on the
argument about selective prosecution. please continue.

MR. MONFORTON: Thank you, your Honor. The

issue that we had left off with was the issue of
pre-filing conferences, the fact that my c.l_ient did not
rece j-ve one. one of the most. telling pieces of evidence
about. that part.icular aspect of our motion, your Honor,

is the fact that Ms Egan gave inconsistent statements as

to why Mr. Himes did not receive a pre-filing conference

or come-cl-ean l-et.ter. rnitialry, she told Mr. Elaherty
in an interview that she had attempted to cal_l_ Mr.

Hi mes, lef t a voice mail, id.entif ied herserf and asl.,ccl

Mr. Himes to call her back. Several_ months Iater,
during the deposition that r^re attempted to take of her,
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she admitted t.hat. she made no effort whatsoever Lo

contact Mr. Himes, either telephonically or by fetter.

The Supreme Court has been very cl-ear in the Reerzes

case, starting the Reerzes case 2000, which werve

cited in our bri-ef, that that kind of dissembling is

ev-idence that can show discriminaLory intent. And what

makes it particularly probative, Your Honor, is the fact

that. this took Ms Egan's statements about why Mr.

Himes didn't get a pre-filing conference, her statements

differed after it became apparent that we were

interested and concerned about this whol-e selective

prosecution issue. That makes this type of evidence

highly probative. It colored It cofors everything

that took place in this case.

The fact that The l-ens of discrimination colors

everyt.hing that took place in this case, Your Honor.

And it explains why Ms Egan would be unwilling to give

Mr. Himes a chance to explain himsel-f when she gives

that opportunity to every other suspect. It's because

she didn't Iike him. And werve presented some pretty

substantial evidence as to why she woufdn't have liked

him. So, this evidence about the denial of a pre-filing

conference for Mr. Himes is highly probative, one of

many aspects of our evidence that is highty probative.

Another aspecL of this case that. is highly probative
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over in their Information and in their affidavits that

Mr. Himes had credit cards in his name paid off with the

alleged victim's funds. That is patently faIse, and we

have demonstrated that in our brief. And frankfy, none

of us on the Defense side are accountants or even cl-ose

to being accountant.s. It took a few hours of going

t.hrough the statements to real-ize that there's not a

penny that went to Mr. Himes. Not a penny, Your Honor.

And yet, he sits here today charged witlr six f el-onies.

Over charging doesn't even begin to describe this

case. And it is additional evidence that. this man was

treated differently than other suspects that this office

deal-s with. He was excl-uded f rom witness interviews.

we have evidence from Ms cross Guns, who spent 11 years

as an attorney in this office, saying, "Of course when I

did interviews I would l-et t.he Defendant or the suspect

participate." And yet not with this man. They wouldn'L

Iet this man sit in on any interviews because they don't

I i ke him.

And again, t.he evidence is cl-ear as to why they don ' t

like him. They didn't e\/en t-ry to respond in their

briefs as to why he why this man and onJ-y this man

was excluded from witness interviews, from a pre-filing

is the fact that Mr. Himes did not take a dime from this

alleged fraudulent consPiracY They've alleged over and
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conference. Why this man is being charged with six

fefonies, and he didn't steal a dime. Why they made

repeated fal-se statements to this Court in their briefs,

in the affidavits they've submitted. This is additional-

evidence that thj-s man has been treated differently at

the charging stage. And this Court is very much at

llberty to j-nfer what the intent was, what the motive

was f or t.reating this man di f f erentJ-y than every other

person, every other suspect that this office deal-s with.

And what we're asking f or, Your Honor, is not t.hat

burdensome. Looking at the cases dealing with sefective

prosecution dlscovery. and they're primarily federal

cases, one of the themes that keeps coming up over and

over is that courts don't like Lo. generally, grant

these motions because it imposes enormous burdens on the

State to produce evidence that normally Lhe State woul-d

not have to produce. That's not. the si-tuation that we

have here, Your Honor. What we have asked for, Lhey've

essentially agreed to except for the fact that they want

to redact alI the names on the reject files, a1l the

names on the come-cfean letters that we need Lo see, and

all- the names on the

THE COURT: What.'s a rej ect file that's

important to you?

MR. MONFORTON: Maybe that' s a Maybe that 's
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not the appropriate term. What we're lookinq for is we

want to see cases in which charges were not fi1ed. We

want Lo be able to determine i_f any of those if in

any of those cases there were suspects that were in the

same were similarly situated to Mr. Himes, ouLspoken

Christian conservat j-ves. Eor example, j_f they coul-d

produce, 1et's sdy, ten cases 1n which suspects

similarly situated to Mr. Himes were not charged with,

and they had there were simi_l-ar allegations to Mr.

Himes, that might be evidence to disprove that a

discriminatory motive was at issue in this case.

What we strongly suspect we wilI find is that, in

those cases in which suspects were not filed, that they

did not share the same kind of bel-iefs or at least

express those beliefs the way that Mr. Himes did, which

is an essential -- And that realJ-y goes to the second

prong of the Armstrong test, whether there's a

discriminatory effect, in essence, whether there are

similarly situated suspects that were not fil-ed against.

That's an important showing that we have t.o make. Werve

already made that to some degree with the four suspects

that we know about

issue further.

Your Honor, if

questions at this

We need to be abfe to probe that

I may inquire,

point ?

does the Court have any
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THE COURT: f 'l-1 make sure that. I inquire when I

do.

MR. MONFORTON: Okay, thank You, Your Honor. We

have evidence of direct direct tesLimony of

statements, grossly offensive statements, being made

repeatedly. Not just. one or two errant comments, one or

two inappropriate jokes. If that's what this case was

abouL, we wou]dn' t be here . We have t.he person who has

charging auLhority in t.his office repeatedly maki-ng

vutgar comments, bigoted comments. I submit, Your

Honor, t.hat if my client was African American and the

people in t.he auditor's of f ice were using t.he N word as

often as t.hey used epithets against conservative

Christians, they woul-dn't be here. They woul-dn't be

proceeding on this case because it would be so

embarrassing.

And I submit that the kinds of comments that were

made about devout Christians over and over and over

again are no less offensive and no less inappropriate

than a racially derogatory remark. Or even putting it

on the same Even if my client were Jewish instead of

conservat.ive Christian, if there were repeated

references about Jews, abouL greedy Jews, oL some of the

other nasty things that are said about Jews, again, I

don't think they'd be here. I don't think they'd be
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proceeding on this case, because it would be so

embarrassing and so offensive and t.hat. would be so cl-ear

to everyone. And I submit. that this is no different.

THE COURT: Does that cover it then?

MR. MONFORTON: Your Honor, briefly, with regard

to discriminatory effect, I det.ail this in detail in our

brief. We have four suspects similarly situated to Mr.

Himes except not so similar insofar as they were accused

of taking far greater sums and yet no charges were

fi1ed, rro administrative charges, no cj-vi1 filings, no

nothing. In fact, wit.h regard to one of those suspects,

Bill Nooney, Ms Egan or t.he State, in their brief,

said, "Mr. Nooney is not an appropriate example for the

Def ense to use because we're stil-l- investigating him. "

We have direct testimony in t.he form of an affidavit.

from one of Mr. Nooney's victims who was told by Ms Egan

a year and a half ago that the auditor's office was not

going to proceed on Mr. Nooney. One of many examples

of, to put it charitabl-y, inconsistent statements with

regard to our motion, which is al-so evidence that can

and should be taken by this Court in terms of

determining whether .. whether our motion is val-id or

not and whether it. should be grantecl..

Again, what we are asking for is We're not asking

Lo tear the place apart. We're noL asking to impose
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undue burdens on the auditor's office. We're asking for

evidence that they have offered to us except we want

that. evidence without . . . without it being redacted, for

reasons that we've explained. It's noL We're not

asking for the moon. We're simply asking to be abfe Lo

get to the truth of this . And we've indj-cated that. we

are more than willing to stipulaLe to a protective

order. I'd be happy to draft one. I imagine the Court

has its own sense of what a protective order shoufd l-ook

like in a situation like t.his.

They've not made any kind of indication as to why a

protecti-ve order woul-d not be appropriate j-n this

matter. The evidence would be hiqhly probative for Mr.

Himes. There would be no prejudice to the State by the

Court granting our motion.

THE COURT: Does that cover it then?

MR. MONFORTON: One other point to emphasize,

Your Honor, is that. I have been speaking quite a bit

about Ms Egan. There is testimony, aga j-n direct

testimony, that one of the prosecutors And I -- He

has a nice smirk on his face. He seems to think it's

funny. But he also

THE COURT: Excuse me. One thing Let's make

one thing cfear here. f 'm going to ask you to address

t.he Court. f 'm going to ask you to commenL about. the
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case, not about opposing counsel_.

MR. MONFORTON: Yes, Your Honor.

THE COURT: Please go ahead.

MR. MONEORTON: One of the prosecutors on this

case also made the kinds of deeply offensive remarks

that we've that we've discussed with Ms Egan. At

this time, Your Honor, I'm not groing to bel-abor anything

more than what we have in t.he brief s . I 'm happy to

ent.ertain whatever questions this Court has.

THE COURT: A11 ri9ht, thank you. What. we'l_l_ do

Lhen is give the Stat.e a chance to respond, please.

MR. LASLOVICH: Your Honor, if f may just stay

at counsel tabl-e?

THE COURT: That will be just fine. You suit

yoursel-f .

MR. LASLOVICH: Let me first say, Your Honor,

that there's great irony to the Defendant.'s argument.s in

that the vi-ctim in this case, Mr. Serata, is just, as

devout a Christian as the Defendant. So, if we're to

take the Defendant's the Defendant's word that our

office is, in factr selectively prosecuting outspoken

conservative Christians or conservative Christians in

general, we would have told Mr. Serata r^rhen he cam.e to

uS r "Wet re not helping. " The logic doesn't make sense

j ust at its core.
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As we cite in our brief, Your Honor, there's broad

prosecutorial discretion. Montana Supreme Court has

stated that. The United States Supreme Court has stated

that.. And t.his def ense counsef repeatedly sald or

talked about the offensive language made by some

empJ-oyees of the auditor's of f j-ce. I would agree that,

Lf, in fact, the language was used by my co-counsel- and

by our investigator, it is offensive. But does that

rise to the standard of discriminatory intent and

dlscriminatory effect? It. doesn'L. There is nothing in

the record, Your Honor, that shows t.hat Mr. Himes is

being prosecuted because of his outspoken conservative

Christian bel-iefs

The testimony

former employees

that defense counsel has cited to the

of our office, yeah, I t.hink Ms Egan

said a few things over the course of 11 years that I

worked there. Ms Cross Guns' testimony with regard to

my co-counsel was, "Yeah, Mr. O'Neil said a couple of

things to or maybe two or three times, " is Ms Cross

Guns' testimony. Taking t.hat at its f ace val-ue, is it

of f ens j-ve? Yes. Still- doesn't meet. the rigorous

standard the rigorous standard t.hat the Armstrong

court articul-ated for discriminatory intent and

discriminatory purpose .

As we al-so said, Your Honorf in our brief with regard
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to t.his thls come-cl-ean letter and pre-filing

conference argument, there is just a basic

misunderstanding of what our office does when we get a

complaint, as we did here from Mr. Serata. Vde handle

matt.ers administ.ratively. We handle matters criminally.

And then sometimes we refer matters to the federal

government. And so, the four cases that Mr. Monforton

is referencing in his briefing and talked about Loday,

in part.icufar Rick Young and DanieI Two Feathers, we

worked jointly with the United States attorney's office

to bring those two to justice.

THE COURT: Well-, l-et me see if f 'm under-

standing the concfusion you draw from that. And

theref ore, you argue that Def endant's view of Twc.r

Eeathers and Young were mistaken and, in fact, they were

pursued. Is that the premise?

MR. LASLOVICH: That is correct, Your Honor.

THE COURT : Okay. I understand. Pl-ease go

ahead.

MR. LASLOVICH: Defense counsel- also stated,

Your Honor. in argument that every other suspect that

our office investiqates gets this pre-filing conference;

and that is not supported anirlvhere in t-he record. Ms

Egan testified in her deposition it's a case-by-case

determination. And the reason it's a case-by-case
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determination is because of those different 1eve1s,

administrative, crimlnal and possibly federaf .

His argumenL about not taking a dime from Mr. Serata

is uJ-timately a question of fact and has no beari.g,

Your Honor, on whether he is being sefectively

prosecuted. And I was surprised to fearn for t.he first

time defense counse.l-'s argument. about f af se af f idavits

being filed. I don't know what fal-se affidavits he's

referring to.

And I do want. to hit oD, Your Honor, Lhen I'11 sit

down, that the DefendanL needs both prongs under

Armstrong, the discriminatory effect and the

dj-scriminatory intent. And to establish discrimj-natory

intent, the decision that the prosecutors made must be

in bad faith. And I just have to sdY, Loo, Your Honor,

that ul-timately it's the prosecutor's respons j-bility.

As the person who signed the motion for the Affidavit to

file the Amended Information, everything that. was in

that motion was on me.

This is this is This argument that Ms Egan is

somehow the puppet master and is dictating and forcing

me to sign the pleadings is ridicuf ous. It.'s uf LimateJ-y

Mr. O'Neil- and myself who are responsible for the

prosecution of the case.

THE COURT: And you're suggesting to the Court
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that you do exercise solne professional discretion in

anal-ysis.

MR. LASLOVICH: AbsoJ-uteIy, Your Honor. And

that goes to my next point. The factors that are

outl-ined under the discriminatory effect analysis, under

the VenabLe decision, there are so many different

factors t.hat a prosecutor uses and, in fact, I think the

record shows and we said in the brief that we did use

prosecutorial- discret.ion. Ms Egan had something in her

report that she felt the Defendant should be charged oor

and we didn't charge the Defendartt for that particular

i t-em .

So, of necessity, a prosecutor has to exercise

prosecutorial discret.ion and it's for good reason, Your

Honor. I don't know how what we're supposed to do.

Mr . Monf orton has al- l-uded that we 've agreed to provide

this informaLion but we wanL to redact the names and

addresses of these folks that we've previously

prosecuted, former employees. f don't know how we are

going to, if the Court does ul-timately grant the motion,

pracLicaf 1y, gt o back to some of the f ol-ks t.hat we've

prosecuted, whether it's criminalJ-y or administratively

or referred to the federal government, and said and

ask them, "Are you a Christian? What's the extent of

your christianit.y? Are you an outspoken chrisLian?"
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Your Honor we we don't do it. We don't know it.

And our position is that t.he Defendant can easily go

into our website where we have former cases/ see the

results, and reach out to those folks and ask them what.

the extent. of their religious bel-ief s are.

Your Honor, it simply doesn't make sense.

PracticaIIy,

THE COURT: Are you reporting then that some,

significant part of, or alI of what Defendant wants to

obtain is available to him by way of reviewing public

records ?

MR. LASLOVf CH: Certainly wit.h regard to, Your

Honor, the folks that we've prosecuted. Now, I suspect

that Mr. Monforton may sdy, "We11, what about folks who

weren't prosecuted, who were similarly situated?" That

wouf d not be public j-nf ormat.ion. But I go back to my

point that, okay, the folks who were not prosecuted, are

we going to go back to them and sdy, "Mr. Smith, are you

an outspoken conservative Christian?"

THE COURT: WeJ-1, let me f ol-low up my interest

in the other avenue of it for a minute. Records about

persons who are not prosecuted are, your staLement now/

not publ j-c records? That.'s what I heard.

MR. LASLOV]CH: Yes.

THtr COURT: Is that what you intended?

MR. LASLOVICH: Yes, the folks who are not
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prosecut.ed, that they would not be on our website and

would not be public records Lo the extent it's

conf idential criminal- j ustice inf ormat j-on, Your Honor.

THE COURT: WeIl, I woul-d assume that the kind

of informat.ion that Defendant would be interested in

finding out woul-d not necessarily be only that X or Y

was prosecuted and a certain resul-t occurred. But

Defendant's a.l-so 1ike1y qoing to be int.erest.ed in

information about those cases whj-ch woul-d help any

critical- viewer determine what happened and why it

happened. So, some of that material- woul-d be criminal-

just.ice information; woufdn't it? That is,

investigative reports, eLc. ?

MR. LASLOVICH: Yes. So, if I understand the

CourL correctfy, those cases where there was a final-

resol-ution, a final- disposition where it was not closed

by no action from our office, you're sayinq that. that

informati-on thaL led to the filing of that case, that is

not necessarily on the on our website wou1d be

inf ormation that woul-d be public.

THE COURT: We11, we're sti11 speaking a little

bit at cross purposes, I think. Obviously, Defendant

has an able spokesperson,' so, he can speak f or himself .

But I think what he would say is, "Merely finding out

what there is on the public website isn't going to help



PETITIONER'S EXHIBIT J 51534

2

3

4

5

6

1

B

9

10

11

IZ

13

t4

15

t6

LI

1B

19

20

2l

22

23

24

25

rTr€, the Def endant. What I need to f ind out is

investigative material-s that were i-nvolved in those

cases, which you fol-ks, insurance commissioner,

securities regulator, have posted so that f can analyze

why you folks did what you did. And in order to do

that, I'fI have to have access to the things that Mr.

Laslovich has just now described as confidential

criminaf j usti-ce inf ormation. "

MR. LASLOVICH: Yes, Your Honor. The

information f was saying was confidential- criminaf

justice information are those situations where we did

not take an action.

THE COURT: How about investigative reports on

cases where you did take an action?

MR. LASLOVICH: Woul-d be public, Your Honor.

THE COURT: We1.l-, a matter of conf idential

criminal justice information j-s always a littIe bit

mysterious.

MR. LASLOVICH: It is, Your Honor.

THE COURT: When this f irst came into enact.ment,

I recal-.1- then prosecutorial services chief, the

estimabl-e Governor Marc Racicot describing to different

county attorneys that nobody knows what it is. It

neither creeps nor ffies. That was his phrase. But j-t

seems to rTIe r nonetheless, t.hat my understanding is
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MR. LASLOVICH: And I -- Let me clarify, Your

Honor. I woul-d say it depends. We have given our

investigative reports to fol-ks who have asked for them,

particul-ar1y defense counsel, any kind of defense

counsel, on a case that was ul-tlmately prosecuted by us.

But for those investigative reports where we did not do

anythi.g, we maintain their confidentiality.

THE COUR'I': A11 right. We11, I've takerr us oIl a

bit of an unhetpful tangent. In any event, your client

says that. investigative reports for cases which are

prosecuted woul-d be avail-ab1e to the Def endant.

MR. LASLOVICH: Yes, Your Honor.

THE COURT: All- right. Please go ahead.

MR. LASLOVICH: And I guess what I was -- To go

back to the analysis of discriminatory intent and

discriminatory effect, there has to be a credible

showing. And I use credible because thaL's what the

Court in Armstrongr uses, the DefendanL's able to show

discriminatory intent and discriminatory effect. So,

this question, this dj-aJ-ogue that we just had, Your

Honor, about the confidential criminal justice

information, we only reach that point if the court finds

that investigative report.s are criminaf justice

information. Yet you're nonethefess satisfied that

those things woul-d be available in the public records.
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that the Defendant has met his burden under the

discriminatory effect and discrimi-natory intent

anal-ysis.

And the State respectfully submi-ts that he falls far

short.. It's simply not enough to come to t.his Court, to

make accusations based on offensive language that fol-ks

in the auditor's office have used, none of which rel-ated

to the Defendant. He cannot poinL to anything in the

record, Your Honor. that. shows - - inc.luding the two

fofks, the former employees from our office that said

Ms Egan or Mr . O'Neil- or mysel f or anybody el-se in t.he

auditor's office said, "We're going to prosecute the

Defendant because of his outspoken conservative

Christian bel-iefs or speech." There's nothing to

support. that. And under the discrimi-natory intent

prong, that's what he needs to show, that he's being

prosecuted because of thatr Dot. in spite of it.

And going back, Your Honor, to the legitimate

prosecutorial factors, and I'1f j ust end with this, j ust

as a matter of policy, the effect of this could be

chilling on prosecutors.

THE COURT: A line directJ-y from the Armstrong

CASE.

MR. LASLOVICH: Pardon me?

THE COURT: That line is direct.ly from the
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Armstrong case.

MR. LASLOVICH: WeI1, I didn't Your memory is

bett.er than mine. I didn't realize that, Your Honor. I

appreciate at that.

THE COURT: We11, at feast thatrs my

recollection. Please qo ahead.

MR. LASLOVICH: WeIl- , if Well then, I agree

with 1t, because what it does is

THE COURT: We1I, good. Then the Supreme Court

got it right for a change.

MR. LASLOVICH: No, oo, Your Honor. 1 am

What f'm saying is that we have a case where the

Defendant has been charged with six felonies; and he

will make a compelling argument, f'm sure, dt a trial- to

a jury of his peers as to whether he's guilty or

innocent of those charges. Instead of focusing on that

and movi-ng towards trial, we have this sef ect j-ve

prosecution brief that alJ-eges some very serious things,

thinqs that defense counsel- said he's never seen in his

I i fe prosecuting .

And i-t is going to become a fishing expedition and

quest.ioning the judgment of prosecutors throughout the

state. And in fact, Your Honor, if f can sdy, it

already if the Defendant's intent was that, it's

worked at our office, where we are second guessing
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oursel-ves / because we're going to get an al-l-egation that.

we don't Iike Christians. Or that we're pursuing

somethi-ng for a purpose other than t.he legitimate

purpose of justice. That a Christian victim went to the

Defendant said, "f have some money. I want to invest

it. " And he sai-d, " f nvest in the Lord. "

A11 welf and good and just. But when it wasn't
j-nvested as was represented by the DefendanL and his

Co-Defendant, and he sought help, t.hen we're there to

heJ-p . ThaL ' s our rol-e, to help . Not one time during

the course of this case di-d we think that, because the

Defendant. is a Christian or an outspoken conservative

one at that., that we need to pursue him.

And as I reference in our response/ Your Honor, it

wasn't unti1, ironically, defense counsel raised this

with his brief, where we are going around our office,

and Miss NyIand is an example, Tari Nyland, our

employee, that he used as someone that we subject vulgar

rants against her Christianity. Where I, for t.he first

time, had to go to Ms Nyland and sdy, "Ms Nyland/ are

you a Chri-stian?" And of course, she saw what the

Defendant said and submitted an affidavit to this Court

saying, "I'm offended by what. Defendant's attorneys

represenL in that brief . f 'm a Chrj-stian. And not. one

t.i-me has someone in the office discriminat.ed against me



PETITIONER'S EXHIBiT J czu 3e

1

2

3

4

5

6

1

B

9

10

11

12

13

t4

15

76

T1

18

79

ZU

27

22

Z1

24

25

because of my beliefs. " We

Your Honor, until this issue

So, I submit, Your Honor,

perspective, he has not met

burden under Armstrong. And

the Court deny the motion.

Another aspect. of evidence

.see the come-cl-ean fetters or

as Lo pre-filing conferences.

given on a case-by-case basis.

didn't know her beliefs,

was raised.

just from a 1ega1

the demanding and rigorous

we respect.fully ask that

that we need is we need Lo

other incl. lcla or eviclence

They say that these are

There's a couple

THE COURT: A11 right, thank you. Defendant's

entitled to reply if you wish to do sor Mr. Monforton.

MR. MONFORTON: Thank you, Your Honor. And I'f1

be short. Probably the most important point to bring up

is thi-s : I f we coul-d have gotten what we needed f rom

the auditor' s website, we woul-dn't be here . Or let. me

put it dif f erently. We wou.l-d have f iled a selective

prosecution moti-on on the merits rather than seeking

discovery. The discovery we need is not on their

websit.e. It is not a mat.t.er of public record. We need

to know what. suspects were not filed against and why.

We cannot get that through a public records request, or

through the websit.e, or any other source that that

we have access to without a court order. That j-s why we

are here.
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problems wit.h that argument. Number one, it's directly

contradicted by their own current employee, Mr. Navarro,

who has testif ied that. those go out on every occasi-on.

Ms Cross Guns has essentially said the same thing. We

need Lo we need to get to the bottom of that.

Why, first of all, do come-cfean fetters or other

efforts at pre-filing communicatj-ons r dr.e those made on

a case-by-case basis as they are claiming today? Or are

they made on virtually every caser ds other auditor

witnesses have said. That's an i-mport.ant issue. Second

issue is, whaL happens with those come-c1ean fetters?

What decisions are made? What are the bases of those

decisions? Those are all important questj-ons that we

need to be abl-e to analyze and to probe. And we s j-mp1y

cannot do that without having access to records that are

not avail-abl-e Lo the public.

On Page 38 of Ms Eganrs deposition, she references

referrafs that she writes up as far as who shou-Id be

charged and why or whether they should be charged.

Those are documents that we need to see as wel-l-, Your

Honor. Those documents will also shed light as to how

charges get -- if they get if they get filed, why

they get f iled. And it wj-11 al-so shed some l1qhL on

just how much influence Ms Egan has. We have direct

test.imony
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THE COURT: Excuse me. I'm sorry to interrupL

you. but what difference does it make how much influence

Ms Egan has?

MR. MONEORTON: Because if she is a decision

maker and she's biased against a particul-ar suspect

group, that has t.hat that proves discriminatory

int.ent right there. Not only f or decisi-ons on who to

charge, but af so decl-ination aut.hority. It is

undisputed that Ms Egan has the authority to decline to

proceed on cases, either civiJ-1y or criminally. Again,

our witnesses have said, have testified under oath to

t.hat effect. And there's been no counter-evidence

presented by the auditor's office that she has absolute

declination authority. And that this

THE COURT: Wel1, excuse me. Help me understand

that part of it.. Let's assume all those things are as

you recit.ed unref utecl .

about not prosecuting.

But we arentt concerned here

We're concerned here about. -- at

l-east the Def endant's motion is unf air, improper

justification in the classification with discrj-minatory

intent to prosecute him. Now, I haven't heard anything

that indicates that Ms Egan j-s entitled to prosecute

anybody. These gent.l-emen sitting over here tel l- me t-hat

they're the ones that make that decision. Now, thaL

seems to make some sense to me. What am I missing?
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MR. MONFORTON: Okay, couple points, Your Honor.

If she has unfettered decl-ination authority, and he has

as much right to be abf e to avail- himsel- f of that

decl-ination authority as anyone else, Lhat is very much

a cl-aim of discriminatory intent that we can make. Not

only not only lookinq at who has authority to file

charges, but who in the office has authority to take a

case off it.s tracks and noL allow it to proceed any

further, not aIl-ow it to even get to their desks. The

unrefuted evidence that. we

THE COURT: WelI, but halt there for a minute.

You're talking about what Ms Egan can prevent, but

that.'s not the issue here. The issue is a prosecution

going forward. These qentlemen insist that they're the

ones that make that deci-sion, Dot Ms Egan. Am I missing

something?

MR. MONFORTON: With all due respecL, Your

Honor, an important aspect of this cl-aim is the fact

that Mr. Himes did not get to get himself on the exit

rampr so to speak, that many other suspects are abl-e to

with the auditor's office. The auditor's office has,

for lack of a better termr dn exit ramp. And Ms Egan is

t.he qatekeeper of t.hat exit ramp.

THE COURT: And she prevented him from, using

your phrase, getti-ng ont.o the exit ramp.
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iVlR. MONFORTON :

even get on it.

She didn't give him a chance to

THE COURT: How did she require that these

genLl-emen prosecute hj-m?

MR. MONFORTON: We have direct evidence from Ms

Cross Guns from Ms Cross Guns and Mr. Ludwig that

she decides who is to be prosecuted and who is not. I

understand they're here denying that. We have sworn

tesLimony from an one of them being an at-torney in

that offi-ce, saying that she does have that authority.

And one of the import.ant points to emphasize with this

motion, Your Honor, is that our burden is not Lo prove

anything.

evidence of

THE

MR.

THE

doesn't have

or mistaken

Our burden, under Armstrong, is to show some

discriminat.ory intent.

COURT: Isn't. that a burden of Proof?

MONFORTON: Yes, Your Honor, and it is

COURT: Okay. So, the statement that he

to prove anything' is, at best, inadvertent

or inconsistent then; correct?

MR. MONFORTON: He doesn't have to prove

anything. He has to simply present evidence to the

Court.. The Court, dt this stage with this motion, is

noL required to make findings of fact to clet-ermine

whether our wit.nesses are accurate or t.heir witnesses

are accurate. Our only burden at this point is to
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presenL the Court with some evidence of discriminatory

intent.

THE COURT: We1l, how about this phrase then:

Doesn I t the case l-aw require him to make a I quote,

"credible showi-D9", cl-ose quote?

MR. MONFORTON: Yes, Your Honor .

THE COURT : Okay . Pardon me i f t.hat is a

mistaken and improper use of the term proof.

MR. MONFORTON: I will

THE COURT: Please go ahead.

MR. MONEORTON: I will acknowfedge that

argument, Your Honor.

THE COURT: We11, it's not an argument. It's a

statement of the faw; isn't it?

MR. MONFORTON: Yes, Your Honor. Yes, Your

Honor.

THE COURT: All right. Well-, pfease qo ahead.

MR. MONFORTON: Ms Cross Guns has presented

We have presented credibte testimony through Ms Cross

Guns' sworn statements that these gentlemen have

charqing that Ms Egan has decj-sion-making authority

over who gets charged and who does not. Mr. Ludwig has

given sworn testimony to that effect.. These two

witnesses, having given sworn testimony, constitutes

credible evidence. f understand the prosecutors
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disagree. That. is conflicting evidence. That does noL

negate the evidence that we have presented.

And I should And to emphasize, it's not just Ms

Eqan. It's one of the prosecutors who did sign the

documents in question. I bel-ieve Mr. O'Neif siqned. I

don't know if I can't remember if he signed the

origj-nal- Information or the Amended Information, but he

is he is one of t.he prosecutors . So, it isn't

strictly Ms Egan.

THE COURT: We11, if it's not Ms Egan, then why

are you spending all- that time t.a1kj-ng about Ms Egan?

MR. MONFORTON: Because Ms Cross Guns and Mr.

Ludwig told us under oath that she has decision-making

authority with regard to criminal- charges. That's why

Itm

THE COURT: Al-l right. What. connection are you

makinq here with Mr. O'Neil and the fact How is it

important that he signed an Information or an Amended

Information?

MR. MONEORTON : Mr . O 'Nei l- is part of the

prosecuti-on team. And again, according to our

w j-tnesses, Mr. O'Neil- has made a number of derogatory

statement.s abor.rt Chri.st i an.s.

THE COURT: Al-l- right. I thought that was the

premise, but I wanted to make certain of it.
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MR. MONFORTON: Yes, Your Honor.

THE COURT: Do you have it covered on this

motion?

MR. MONFORTON: If I could have just a moment,

Your Honor.

THE COURT: Yes, sir.

MR. MONFORTON: Unf ess t.he Court has any

there's any guestions for me, I will submit at this

point.

THE COURT : Al_l- ri9ht, thank you .

MR. MONFORTON: Thank you, Your Honor.

THE COURT: Thank you, counsel, for your

arguments on this. The Court's prepared to rule. It's

not going to be required to take this matter under

advisement further on the Defendant's motion to compel

production of sel-ective prosecution evidence. The test

here, first, is that there must. be a credible showing of

an unjustifiable cfassificat.ion. And if there is such a

showj-ng, there must be a showi-ng that it was undertaken

with discriminatory intent.

The j-tems upon which Defendant relies as recited by

Defendant are that he wasn't affowed a pre-filing

conference. The words, and this is a direct quote from

counsel, is that he was not given a pre-filing

conference because, quote, "Ms Egan didn,t like him, "
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cl-ose quote. There isn't. anything there that. draws a

connection between prosecution and Mr. Himes'

cl-assification or description as an outspoken

conservative Christian.

Now, at t.his point it's worth stopping f or lust a

second. This Court. is noL interesLed in any person's

pejorative terms about any person's beliefs. There have

been times throughout history, and if you are a better

Bibte scholar than I am, there are perfectly clear times

that Chri-stians have been persecuted unto death.

Therets no room f or that. . '1 hat' s not to be al-f owed '

ThaL's not what our counLry stands for. Rel-igious

belief is as sanctified as race and some of these

l-atterly discovered important consti-tutional

considerations of gender preference and other sorts of

things. So, this Court is not at all- going to

count.enance a situation in which there is discrimination

upon some kind of rel-igious basi-s. The court simply is

not going to be party to any part of it.

Nonetheless, the test, 3s set out in that Armstrong

case upon wh j-ch both parties reIy, is j ust as Itve

described. It is not sufficient to make an argument

that "it happened because - " There mr-r'st be, as Mr '

Monforton acknowl-edged, a credible showing. And that

credibfe showing must demonstrate two elements. The
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fact that a pre-filing conference was not al-lowed

because Ms Egan didn't Iike Mr. Harris Himes provides no

connection to religious cl-assification whatsoever.

The fact that Ms Egan has made inconsistent

statements, and f'm assuming that these are facts as

defense counsel has asserted them to be, may create some

int.eresting opportunitj-es for cross-examination in the

event t.hat she's cal-Ied to the sLand. But inconsistent

statements do not, in and of themselves, demonstrate any

kind of connection to un justif i-ab1e cl-assif ication. The

fact, again assuming t.he assertion made by Defendant in

this hearing that Defendant took not one dol-l-ar from any

credit cards, is a question of fact for the fact finder

to determine whether the efements of the charges pressed

against the Defendant have been proved. I see no

connection whatsoever of any sort in that situation

beLween prosecution and selective prosecuLion.

Defendant urgently argues that he was treated

differently. The principal- factor upon which f've been

able to focus, based upon defense counsel-'s arguments,

is this maLter of no pre-filing conference. The Court

would be required, first of all, to assume the accuracy

of that assertion in order to come to a concfusion t.hat

the Defendant was treated differently. But- even if he

was treated differently, that argument afone is not
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sufficient. It must be demonstraLed that he was treated

differently because of an unjustifiable classificaLion'

I repeat once again, this Court is not int.erested at

al-I in considering any kind of debasemenL or demeaning

of any person's beliefs. And f would suppose that Your

Mr. Laslovich, and You, Mr. O'Nei-l, have already had

some discussj-ons in your office about the compl-ications

which ensue when people who are bigots, if there are

dny, run off their mouths unnecessarily and improperly

and how much they complicate the task that. prosecutors

might have i-n thi s ki-nd of case . But I have not, Mr .

Monforton, encountered any connection between a few

miscelfaneous bigots -- And I'm going to assume that

t.hey exlst and alf the things you referred to, and T

appreciate the fact that you have not gi-ven voice to the

particulars, that aff of those things have occurred.

There simply i-s no connection between those statements

and these two gentfemen's determi-nation to prosecute.

And I need to tell you directly, Mr' Monforton, an

argument that Ms Egan, some person who is not the

prosecutor, has been abl-e to make a determination about

which cases are qoi-ng to go forward and which are not

going Lo go f orward sirnply is not- persuasive. Even if

DefendanL,s belief that. he has shown or can show that

persons who are not outspoken conservative christians
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were not prosecut.ed existed, that still fai1s. It does

not show the necessary connection that those persons

were not prosecuted because they were outspoken

conservative Christians .

f recognize that Defendant j-s deeply suspicious of

that. I recognize that he has grave concerns about it.

But the Armstrong case is clear. He must first make a

credible showing. A suspicion in that regard is no

showing at al-1. In all- t.he argumentation presented

today, there is nothing to which counsef has been able

to point to to demonstrat.e that, I'm going to make this

cont.inued assumption, Lhat the bigots in the auditor's

office and I frankly don't know if they exist, but.

let's assume for a minute that there are bigots in the

auditor's office there is nothingr in this record

which demonstrates that those persons's ire and narrow-

minded view has been directed to Mr. Himes or in

connection with his case.

Undoubtedly, the reason for a somewhat different rule

of di-scovery in this circumstance is because of those

things which the Court noted in the Armstrong case. It

may be possible that this issue of a come-cl-ean

conference or l-etter or interview may possibly have some

impact on somebody's credibility if somebody testifies.

However, at this juncture. it's not even posslble to
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ascerLain if that's in any fashion relevant. what I'm

describing here is that the Court makes no ruling about

t.he utility of such assertions or evidence at trial

except to point out. that it is so attenuated at this

juncture the Court is noL even certain that it's going

to be relevant.

I al-so acknowledge that the rules for discovery/

generalJ-y speaking, ptovide for exactly what it is that

Mr. Himes would l-ike to undertake here, and that is a

f ishi-ng expedition. However, j-n this case, where his

issue is directecl Loward sel-ective prosecution, thcrc is

no open-handed, open-ended fishing expedition allowed.

The supreme court has made that perfectly cfear in the

Armstrong case. I repeat again, there must first be a

credibl-e showing with a connection between a prosecution

decision and some uniustifiable classificaLion. None

has been shown.

If that had been shown, there musL be shown that that

was undertaken with a discrlminatory intent. There's no

showing here in that regard. The Supreme CourL

undoubtedly concl-uded, stated it concl-uded that the

reason for the ruling in this type of case is because of

the inherent- cal-l-osal burden that miqht be j-mposed upon

public prosecutors in the event the open-ended,

unqualified fishing expedition otherwise aflowed would
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be authorized; and because of the chilling j-tem t.hat Mr.

Laslovich referred to in the event it rufed ouL. The

Court is unabl-e to find sufficient persuasi-on in

Defendant's motion to compel production of selective

prosecution evidence, and therefore it is denied.

Now, l-et's move to Mr. Himes' Motion to Dismiss

Counts II and III. Woul-d you like to be heard on that,

Mr. Monforton?

MR. MONFORTON: Thank you, Your Honor. Your

Honor, wit.h regard to that mot.ion, there are several-

bases upon which thi s Court shou.l-d grant our Motion to

Dismiss Counts I I and I f I, the securities counts of the

Amended Information. First and foremost, the State's

answer brief is untimely. Under the ruIes, they were

supposed to file their Answer They filed their answer

several- days af ter what- Rule 2 (b) requires.

THE COURT: Is that first and foremost, or as

that a make way to the merit.s ?

MR. MONFORTON: That's just a fairly simple

argument that doesn't. Lake a l-ot of time.

THE COURT: Al-l- rrght. I understand the

argument. Pl-ease go ahead.

MR. MONFORTON: Thank you, Your Honor. As to

the second reason, there is an exception to the

securities counts to these allegations. There is an
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